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Arkansas Water Plan Executlve SBummary

I. PREFACE

The Arkansas Soil and Water Conservation Commission (“Commission™) received statu-
tory authority to begin work on the first Arkansas State Water Plan in 1969 Ark. Code
Ann. Sec, 15-22-503 (Sec. 2 of Act 217 of 1969, as amended) gave specific authority to
the Commission to be the designated agency responsible for water resources planning at
the state level. This section mandated the Commission to develop and engage in a compre-
hensive program called the Arkansas Water Plan.

An integral part of this program is the creation of a comprehensive master plan of
sufficient detail to serve as the primary water policy document for the protection, develop-
ment and management of water resources in the State of Arkansas. Ark. Code Ann. Sec.
15-22-504 (Sec. 2 of Act 555 of 1975) requires the Commission to publish this primary
document as the State Water Plan. This section also requires the Commission to update
the State Water Plan when needed. The first plan was published in 1975, It included five
appendices thal addressed specific problems and needs in the state. As more data becomes
available, it is apparent that the ever-changing nature of water-resource problems and
potential solutions requires the planning process to be dynamic and that periodic revisions
to the plan are necessary for the Commission to meet its planning responsibilities.

In 1985, the Arkansas General Assembly enacted Ark. Code Ann. Sec. 15-22-301 (Sec.
2 of Act 1051 of 1985). This Section broadened the Commission’s planning responsibili-
ties to include: (1) an inventory of the State’s water resources, including areas in which
waler use has or will become critical in the next thirty years; (2) the determination of the
current needs and the projection of future needs of all water uses in the State; and, (3)

the determination of whether excess surface water exists that might be put 10 beneficial
use.

In 1986, the Commission undertook a major revision and update, including ils new
responsibilities of the State Water Plan. Eight basin reports covering the entire Staie have
been prepared. These reports inventory the water resources of the basins, identify current
and {uture water problems within the basins, and recommend the actions.

This executive summary is a compilation of the information gained in the basin reports
into a concise volume of statewide interest. It is the Commission's hope that this executive
summary will: (1) provide the citizeary of the State information about the State's water
resources; (2) encourage public discussion of water resource problems and solutions; and,
(3) provide the decision makers with the necessary information so that, with the public
input, they might make informed decisions which are in compliance with the State Water
Plan and will promote the wise use of the State's water resources for now and the future.
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II. INTRODUCTION
A. Vision Statement

“Where there is no Vision, the people perish.”

Proverbs 29U 1H

The vision for Arkansas is that every individual in the State will have all of the water
they need for any beneficial purpose. Land is wealth, but land without water is much less
valuable. Arkansas is rich in water resources. The State’s economic prosperity and quality
of life are closely tied to water. We must plan and act to provide adequate water distribu-
tion to each area of the State where water is needed. Similarly, we must be faithful
stewards of our water resources and move to prevent poliution and degradation of our
waters and the systems they support.

Arkansas must have a progressive, forward-looking strategy to use, protect, and enhance
its water resources, This will involve a continuing comprehensive planning process to
identify and remedy water resource problems before they become serious and unmanage-
able. Each segment of socicty is in part dependent upon another. Therefore, water for
municipal, industrial and agricultural use must be supplied, pollution must be abated,
instream needs protected, and wetlands must be preserved. In evaluating these often
competing uses, a balance must be struck that will vield the greatest henefit to our people.
Human needs must be satisfied on an economically affordable basis with the least deleteri-
ous effect upon the natural environment.

B. General Description of State

1 . Basins

Vast amounts of water are contained in both the streams and aquifer systems in Arkansas.
Both are renewable resources in that they are sustained by the abundant precipitation that
falls on the surface of the State. Aquifer systems are hidden from view and are controlled
by the variations in texture of the soils and rocks in which they occur. Surface sources
are readily observed and measured and waler moves within a clearly defined boundary.
Thus management policies and practices can most easily be developed and implemented
an the basis of watersheds. For this summary, the State has been divided into five arcas
(Figure [IB1) which define the drainage basins of the principal rivers flowing through
and adjacent to the State. The Delta Basin is a composite of watersheds in the Mississippi
alluvial plain which include the St Francis, Black, Cache, Lower White, Bayou Meto,
Plum Bayou, Bayou Bartholomew, and Bayou Boeuf Basins.
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The Basin of Arkansas

2. Landforms and Geology

Arkansas may be divided into two nearly equal parts based on the physical features in
the State (Figure TIB2). The southeastern half (Gull Coastal Plain) is characterized by
flat to gently rolling topographic relief while hilly to mountainous terrain predominates
in the northwestern half (Interior Highlands). Surface features of the two sections are a
reflection of the types of rocks that underlie the respective areas. Unconsolidated sedi-
ments which are easily eroded underlie the Coastal Plain while the Highlands are underlain
by tightly-cemented consolidated rock which resist erosion and thus form the steep slopes
and high ridges that are characteristic of the hilly part of Arkansas,

The sediments that make up the Coastal Plain consist of unconsolidated sequences of
sand, silt, and clay, with local occurrences of limestone and lignite. Alluvial deposits
blanket much of eastern Arkansas, the Red and Quachita River valleys and isolated areas
along the Arkansas River between Little Rock and Fort Smith, The alluvium is as much
as 250 feet thick and is composed of coarse sand and gravel at the base grading upward
to silt and clay at the surface.
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General Geaology

The older sequences, consisting mainly of sand, silt and clay crop out in bands of varying
width roughly parallel to the Fall line (the dividing line separating the Gulf Coastal Plain
and the Interior Highlands}), and dip gently beneath the surface to the south and southeast.
They are as much as several thousand feet thick at the Arkansas-Louisiana state line.

The Interior Highlands are underlain by thick sequences of consolidated rocks. Limestone
and dolomite rocks underlie the Qzarks Plateaus in the northern part of the State while
sandstones and shales constitute the bedrock in the Boston Mountains, Arkansas Valley,
and Ouachita Mountains, The rocks are extensively folded and faulted and the original
porosity of the rocks has been greatly reduced by compaction due to deep burial and to
cementation.

3. Climate

Arkansas lies in a semi-humid region characterized by long summers, relatively short
winters, and a wide range in temperatures. Extremes in air temperature may vary from
winler lows around 0 degrees Fahrenheit, which are vsually caused by Canadian air
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masses, to summer highs above 100 degrees Fahrenheit. The growing season ranges from
an average of 183 days in the north to 228 days in the southeast corner of the State.

Precipitation is fairly well distributed throughout the year, However, droughts of short
duration are frequent and are accentuated by high evaporation rates during the growing
season. Average annual precipitation in the State ranges from 40 (o 58 inches per year
(Figure [IB3). Both extremes occur in the west-central part of the State; the lowest in the
vicinity of Ft. Smith and the highest a short distance to the south in the higher elevations
of the Ouachita Mountains.

4. Land Use

Topography and soil type are the principal factors governing the use of land. Steep slopes
and thin soils, such as those which exist in the Highlands, preclude the development of
cropland and favors the development of forests and grassland. Conversely, the flat terrain
and deep soils of the Delta are conducive to the maximum development of cropland.
Land-use patterns for the five basins (Figure [IB4) reflect these conditions and graphically



5a

White Hiver Basin

Cropland . . . . 9.3%
Grassland . . 28.5%
Foresl. . . . . 5B.5%

rrrrr

Arkansas River Basin

Cropland . . . .. 6.5%
Grassland . .. 31.2%

Delta Basin
Cropland . . .75.7%
Grassland. . . .0.6%
Forest . . . . .11.7%
Urban ... ... 1.9%
...... 10.1%

Red River Basin

Cropland . . .. 7.7T% @ | Cropland . . ...
Gressland . . 22.0%
Forest. . .. . 65.8%
Urban i .. OB 0909090 |Urban. . .....
Other . . .... 9.6%
Ple Chart
Cropiand. . . ....cn0000
Grasslend . . ., .. cv0o e an
Foreal . - .« v s 4 TR
urb.ﬂ ------ LI 1 @ 4 % A
Figure 184 Lo | ™ TR S R g

Land Use Within The Basin




Arkansas Water Plan Execullve Summary

5b



Arwansas Walor Plan Exscutive Summary

Bernton Carrall Banler Fulion
Marion
l__[ Tzard
Waahington Madisan
E Hewien Snarey
— Stana i
Crawlardr i
dehnean Vi Burdn |00 ons
Popa
Conway -
an m
el m =3
Seott
[ t——r Saiing
Poll Garinnd
Hat Grant
s Pk
s Dalias Clovelnng
Litthg Biver Colb
Hewaca
Quechity
Brediey |
Columbis Unilen Ashiey
Flgure 11B5

Irrlgated Cropland In Arkansas

i

Cralghead

Irrigated Acreage

@ - 2,000
2,000 - 10,000
10,000 - 50,000
50,000 - 100,000
100,000 - 200,000

show the transition from the intense use of land for forests and prassiand in the western
two-thirds of the State to the predominant use Tor cropland in the Delta Basin.

Figure 1IBS shows the irrigated cropland in the State. There is no anticipation of convert-
ing ather lands to cropland, but all cropland that is suitable for irrigation is projected to

be under irrigation by the year 2030.

C. Surface Water

I. Streamfow Characleristics

An estimated 280 billion gallons of surface water flows through the State's rivers every
day. The majority of this water is in the Mississippi River, but other rivers such as the
Arkansas, White, Red, and Ouachita also carry a significant portion. The average lows

of the major streams in the State are shown in Figure [IV1.
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Streamflow is generally lowest during June through October, the period of highest water
demand. The ability of a stream to satisfy a specified demand without storage depends
primarily on the amount of flow that is available during extended dry periods. Tributary
streams that are incised into the ground water system or are spring-fed generally can be
expected to provide a dependable water supply year-round to the extent of their sustained
baseflow. (Figure IIC2) Conversely, storage must be developed to provide a dependable
supply from thase streams which do not have a sustained flow. Generally, tributary streams
in the Springfield-Salem plateau and in the Ouachita Mountains have the highest sustained
stream flow, while those in the Arkansas Valley go dry when surface runoff stops.

Streamflow is generally highest during the winter and late spring months with all areas
of the State subject to periodic flooding. In fact, approximately one-fourth of the total
arca of the State lies within flood-prone areas. Damage from flooding in the Interior
Highlands is usually inundation. Since streams are generally sluggish, high streamflows
recede slowly causing significant agricultural losses in many areas of the Coastal Plain.
Total damages resulting from flooding in the State are estimated to be 242 million dollars
annually, over half of which occurs in the Delta Basin.

2. Impoundments

The water stored in impoundments is used for many purposes such as water supply,
hydropower, irrigation, flood control, and recreation. Reservoirs are constructed and water
utilized for specific purposes, however, in Federal impoundments, a change in purpose
or authorized use can be made by reallocating storage through Federal action.

The following table displays the total storage in Corps of Engineers impoundments, the
water supply storage and reported use. The table points out that only about ten percent
(56 mgd) of the estimated yield (557 mgd) was used in 1987.

Impoundments in Arkansas contain in excess of 15 million acre-feet of storage at normal
pool level. Approximately 79 percent of this amount is stored in Corps of Engineers
reservoirs, almost three-fourths of which are located in the White River Basin.
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Storage In Corps of Engineers Reservoirs

TOTAL STORAGE WATER SUPPLY WATER SUPPLY
{inchiding fMood STORAGE UNDER Es::::;en USE (MGD)
sloraga) CONTRACT (MGD) REPORTED
(AC-FT) (AC-FT) IN 1987
Quachita River Basin 4,052,000 — 152 )
Adbuiirena River Bask: 1,228,000 33 0.8 0.04
White River Basin 12,187,000 120,525 86 27.41
Red River Bagin 2,211,000 180,700 s 28.684
Deita Basin - S TR [, -
TOTAL 19,778,000 301,258 556.6 58.09

* DeGray Lake has & joint waher supply and hydropower purpose which fofals 380 200 ac-#.

3. Quality

The natural quality of streams and lakes in Arkansas is such that the waters can be used
for most beneficial uses. Water quality of “natural” streams throughou! the Interior High-
lands is exceptional, Surface waters in this region usually contain relatively small amounts
of dissolved minerals and sediment. Streamflow in the Gulf Coastal Plain region character-
istically is more mineralized and often carries significant amounts of sediment. Water
quality of the Arkansas and Red Rivers is affected by naturally occurring salt-bearing

rocks in Oklahoma which contribute to excessively high chloride concentrations in the
two rivers.

Man's activities in the State have a significant impact on the water quality of streams in
many arcas with problems arising from silviculiure, mining, construction, urban runoff,
road surface and road ditch erosion, residential, land disposal sites, stream bank erosion
and agriculture, Agricultural operations associated with the production of crops in the
Delta and Red River Basins contribute to a significant ingrease in streamflow sediment
as well as nutrient and pesticide concentrations. The water quality of some streams and
lakes in northwest Arkansas is being degraded by runoff from confined animal operations
and sewage effluent. Surface water quality in the Ouachita Basin is impacted by municipal,
industrial, and oil field brine discharges in the basin. Degradation of the water quality of
streams and lakes in Arkansas resulting from man’s activities limits some beneficial uses
of surface waters in the State.
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Figure IC2
Areas of Sustained Streamflow of Tributary Streams

D. Ground Water

1. Aquifer Characteristics

The occurrence of ground water and its related problems are closely associated with the
geologic units underlying an area. Figure [ID1 illustrates the general hydrogeology of the
State.

The Interior Highlands is a mountainous region of consolidated rock formations, which
encompass about 31,000 square miles of northwestern Arkansas. Ground water in the
Interior Highlands occurs primarily in fractures, solution openings, and along bedding
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planes. The area is characterized by low yields of water to wells, generally less than 10
gallons per minute. The only high yielding aquifers in the Highlands, are the Roubidoux
and Gunter aquifers, which commonly occur at depths greater than 1,000 ft. in the Ozark
Plateaus Region, and the alluvial aquifer along the Arkansas River.

B Aluvial Aquifers
- Cockfleld Aquifers

™™ sparta sand Aquifers
1 wilcox Aquifers

|| Macatoch Aquiters
|| ozark Aquiter System
D Mot a principle aquifer

Figure 1ID1

Principal Aquifers in Arkansas

1
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The Gulf Coastal Plain encompasses approximately 27,000 square miles in southern and
eastern Arkansas, This area consists of unconsolidated strata of primarily clay, silt, sand,
and gravel. Several of the layers are composed of sand and gravel and function as high-
yielding aquifers, The two most significant aquifers in the Gulf Coastal Plain are the
alluvial aquifer, which commonly yields 1,000 to 2,000 gallons per minute (GPM) of
water fo wells, and the Sparta Sand aquifer which commonly yields 500 to 1,500 GPM.
Other significan! water-bearing units include the Cockfield aquifer which is tapped for
municipal supplies in sowtheastern Arkansas, the Wilcox aquifer which is an important
source of fresh water in the eastern and northeastern part of the State, and the Nacatoch
Sand aquifer which is the source for several municipal supplies in southwest and in
extreme northeast Arkansas.

The alluvial aquifer is particularly important because it is the principal source of ground
water for agriculture and agriculture in the Gulf Coastal Plain. In 1985, about 93 percent
of the ground water used in Arkansas was pumped from the alluvial aquifer. The Sparta
sand aquifer is the main source of water for municipal and industrial use in the southern
and southeastern part of the State. In 1985, about 4 percent of the ground water used in
Arkansas was pumped from the Sparta Sand aquifer. The large withdrawals from these
two irmportant aquifers has resulted in large declines in water levels and the intrusion of
sall water in several places. At current pumping rates, withdrawals from the alluvial
aquifer of castern Arkansas are 17 percent greater than the rate of recharge. (Eastern
Arkansas Region Comprehensive Study, U.S. Army Corps of Engineers, Memphis Dis-
trict, 1985).

2. Quality

Ground water in the principal acquifers of Arkansas is generally of good quality for most
uses in some areas of the State. Ground water naturally contains excessive amounts of
iron, hardness, and dissolved solids. Contamination from sewage, animal waste, and some
fertilizers causes nitrate concentrations to be excessive in certain localized areas. High
bacteria counts occur in local areas as a result of the influx of human and animal wastes
from improperly constructed wells or wells located in or near contaminated ground water
areas. Figure 1ID2 summarizes the quality of ground water in Arkansas.

E. Water Resources Management

Management of water resources in Arkansas is governed by the legal and institutional
framework at the Federal, State, and Local levels. Water management in the past has
heen relatively fragmented and designed to solve localized ground water and surface
water problems. A significant increase in water-resource problems in the State has contrib-
uted to the progressive development toward a coordinated and comprehensive scheme for
water-resource management.

1. Legal Framework

Management of the quantity of surface water and ground water in the State is primarily
guided by existing state laws, except that, Federally appropriated water preempts all other
uses of the water. For example, navigation of the Arkansas River, which has been autho-
rized by Congress, preempts other beneficial uses of water from the river, such as
withdrawals for irrigation development of water in the Arkansas River and distributaries
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Ground Water Quality In Arkansas
* {(IN mg/L Except pH)

is also restricted by water requirements established in the Arkansas River Compact. The
Arkansas River Compact is a Congressionally authorized interstate agreement to provide
for the equitable apportionment of the waters of the Arkansas River between the slates
of Arkansas and Oklahoma. Arkansas is also a signatory state in the Congressionally
approved Red River Compact which apportions water of the Red River and its tributaries
among the states of Arkansas, Louisiana, Oklahoma, and Texas. Surface water required
to satisfy these Federal navigation, flood control, and interstale compact needs is preemp-
tive and is not available for other beneficial uses within the State.

State water law is based on the “reasonable use theory” of the riparian doctrine. The
reasonable use theory specifies that all landowners along a stream have free and unre-
stricted use of stream flow provided that due regard is afforded to the effect of that use
upon other riparian ones and upon the public in general. Similarly, landowners have the
right to reasonable use of ground water as long as that use does not adversely affect other
riparian water users, The Arkansas Supreme Court has not rigidly defined reasonable use.
Therefore, the courts decide which uses are reasonable or unreasonable on a case-by-case

13
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basis as conflicts arise. However, case law has established that the right to use water for
domestic purposes is superior to all other lawful uses of water.

Many modifications have been made to the legal framework of water management in the
past. However, two significant changes enacted by the Arkansas General Assembly are
unique because they generally are not characteristic of “riparian doctrine™ water law. The
first major modification was introduced by Act 81 of 1957 which authorized the allocation
of surface water among water users during periods of shortage. Rules and regulations
governing surface-water allocation have been developed so that when a shortage of
streamflow exists, the available streamflow is allocated so that each water user affected
by the shortage may obtain a fair share of the available streamflow. In allocating water
in such a case, reasonable preferences are given to different uses based on the priorities
of sustaining life, maintaining health, and increasing wealth. A second major change in
the legal framework was made with the enactment of Act 1051 of 1985 which authorized
the interbasin transfer of surplus water and the (ransportation of excess surface water to
non-riparians for their use. These two recent changes in the water law have modified the
Arkansas riparian doctrine and have provided water management agencies with additional
guidelines and opportunities for the protection, management, and development of the
State’s waler resources.

Management of the quality of surface water and ground water in the State is primarily
governed by Federal Legisiation. The Clean Water Act provides for the establishment of
a permit system for point sgurce discharges. The Safe Drinking Water Act sets primary
drinking water standards and requires designation of wellhead protection areas to protect
public drinking water supplies from contamination. The Resource Conservation and
Recovery Act (RCRA) regulates solid and hazardous wastes. The Comprehensive Lnvi-
ronmental Response, Compensation, and Liability Act (commonly known as “Superfund”)
facilitates the cleanup of shandoncd bazardous waste sites. The Federal Insecticide, Fungi-
cide, and Rodenticide Act regulates pesticides through a registration system. The Surface
Mining Control and Reclamation Act regulates strip mining of coal. The Toxic Substances
Control Act regulates the manufacture, distribution, and use of chemicals such as PCB's.
The Environmental Protection Agency (EPA) is responsible for administering these Acts,
however, the EPA has delegated some of this authority to State agencies.

2. Institutional Framework

Governmental responsibility in the area of resource management is split among many
agencies and on three levels (Federal, State and Local). Because authority and responsibil-
ity is vested in diverse agencies, problems which arise in the management of resources
must be coordinated and negotiated through several agencies. Figure [1E1 lists some of
the main organizations and their major water management responsibilities.
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Figure lIE1

Columns of Project Support
111. WATER NEEDS

Use of water in Arkansas is closely related to economic growth and development. From
the turn of the century when rice irrigation was first introduced in the State, water use
has steadily increased. Figure [IA]1 illustrates that over the past two decades, water use

has nearly tnipled, and that current use is expected to increase by about 140 percent in
the future.

A. Current Use
Current water use in Arkansas is 4,760 million gallons per day (MGD), with ground
water sources supplying 80 percent of the water necessary to satisfy presenmt demands

(Figure 1IIA2). The majority of the ground water is withdrawn from aquifers in the Delta
Basin and is used for irrigation.
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Water used for power generation (61,000 MGD) overshadows the amount used for all
other purposes. However, water used in the production of thermoelectric and hydroelectric
power is a nonconsumptive use because the majority of the water is not permanently
removed from the watercourse. Therefore, water use for power generation is not included
in the current consumptive water use figures.

B. Future Needs

The demand for water in the future is anticipated to increase dramatically. Most of the
increase is expected to occur in the Delta Basin for additional irrigated cropland. Surface
waler sources will be used to satisfy the increased irrigation needs, particularly in those
areas where ground water depletion is already a serious problem.

Some of the flow in streams and rivers of the State will not be affordable to satisfy the
additional off-stream needs. Certain amounts of water will need to remain in the streams
to satisfy nonconsumptive uses such as navigation, hydropower generation, and interstate
compacts. The establishment of minimum streamflows (as mandated by Act. 1051 of
1985) will also reserve some of the streamflow 1o maintain fish and wildlife habitat,
water quality standards, and aesthetic qualities of the streams.

12,000

11,000

10,000

MILLION GALLONS PER DAY

| I | [
1BED 1065 7970 1975 10D 1985 1990 1995 2000 2005 2010 25

Figure A1
Total Water Use & Projected 2030 Use
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Fish and wildlife instream requirements on intrabasin levels will be determined as a site
specific flow based upon historical use, riparian rights, streamflow characteristics, and
alternatives available. There is a significant difference between streams in the different
ecoregions as defined in the current Arkansas Department of Pollution Control and Ecolo-
gy's Regulation Number 2, which is the regulation establishing water quality standards
for surface waters of the State of Arkansas. Therefore, a given procedure or percentage
is not applicable to all streams. Fish and wildlife instream requirements for interbasin
determinations was computed as 60% of mean monthly flow for November through
March; 70% of mean monthly flow for April through June, and 50% of mean monthly
flow for July through October. This was used as the criterion for flow to exceed before
interbasin transfer will be allowed.

The Arkansas streams which have a specified navigation requirements are the Arkansas
River, White River and the Red River. The Quachita River has not had a flow requirement
designated for navigation but requires 100 cfs for lockage, leakage and evaporation. The
Arkansas River requires 3,000 cfs for navigation. The White River requires 7,700 cfs for
navigation. The Red River requires 2,500 cfs for navigation.

IV. SAFE YIELD

A. Surface Water

The safe yield of a stream or river is the amount of water available on a dependable basis
that can be developed for a surface water supply. Dependable streamflow is the flow that
is present in a stream 95 percent of the lime during the year. Nat all of this dependable
streamflow is actually available for use, however, since some flow must remain in the
stream to satisfy instream flow requirements (minimum streamflow). Therefore, the safe
yield of a stream is the discharge which can be expected 95 percent of the time minus
the discharge necessary to maintain minimum streamflow conditions.

Many streams in the State have a safe yield less than 10 cfs, as shown in Figure TVA.
The instream flow requirements for these streams equal or exceed the dependable flow
of the stream. Therefore, direct diversion from these streams will not be possible during
low flow condition. For instance, the dependable flow of the Arkansas River is less than
3000 cfs which is the instream flow requirement for navigation on the river. Since the
Arkansas River has no safe yield, impoundment or other sources of water may need to
be developed to supply the needs of water users in the area.

B. Ground Water

The amount of water that can be withdrawn from an aquifer on a continuing basis without
causing serious depletion effects is considered 10 be the safe yield of the aquifer. With-
drawals in excess of the safe yield will result in reduced well yields an influx of poor-
quality water, and ultimately the total loss of the use of the aguifer as the amount of
waler remaining decreases to the point where wells go dry. The recommended minimum
level of 20 feet saturated thickness of the alluvial aquifer in eastern Arkansas has already
been exceeded in some places and is illustrated in Figure IVB1. Assuming current pump-

1”
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Figure IITA2 Ground Water
Current Water Use

age continues to the year 2030, Figure IVB2 illustrates the saturated thickness of this
alluvial aquifer. Areas with less than the recommended minimum level are outlined.

In order to maintain an amount of water in the alluvial aguifer so that it will remain 2
viable resource in the future, a sustained yield pumping strategy has been developed for
the aquifer in castern Arkansas. The strategy establishes the optimum amount of water
that can be withdrawn. The optimum withdrawal rate is defined as the amount of water
that will maintain a minimum of 20 feet of saturated thickness of aquifer. A target level
of 20 feet is considered to be the safe level of saturated thickness because it provides for
optimum aquifer use while allowing for draw down from pumping wells. Figure IVB8
shows a sustained-yield pumping strategy where the effect of a twenty percent reduction
in current pumping rates has been projected to the year 2030. The principal effect of the
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strategy will be to slightly enlarge the areas already at the target saturation level. Irrigation
supplies in the affected areas will need to be supplemented from surface sources.

Large water-level declines have been developed in the Sparta Sand aquifer around centers
of heavy pumpage at El Dorado, Magnolia, Pine Bluff, and near Stutigart. Digital model
studies of the Sparta Aquifer indicate that water levels in the aquifer are currently under
steady-state conditions in these areas. Although no sustained yield pumping strategy has
been developed for the Sparta Aquifer, model analyses indicate that current pumping rates
in the Pine Bluff and Stuttgart areas could be doubled without causing serious depletion
of water in these areas. Additional amounts of water could be withdrawn from the Sparta
Band in the El Dorado and Magnolia areas, but the additional points of withdrawal would
have to be relocated and dispersed to avoid further declines around pumping centers. The
Sparta Sand aquifer doesn’t have the storage capacity that the alluvium contains. In 1985,
175,840 acre-feet was pumped from the Sparta Sand aquifer. This is equivalent to 4% of
the volume of water pumped from the alluvium. Obviously, it is unreasonable to turn to

the Sparta Sand as a water supply alternative for agricultural needs in the Gulf Coastal
Plain of Arkansas.

19
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Figure VA1
Critical Surface Water Areas

Inasmuch as no other areas of serious ground water depletion exist in the State, the safe
yield of other aquifers has not been exceeded and is not expected to be exceeded. Thus,
no other pumping strategies have been developed.

V. CRITICAL WATER AREAS

A. Surface Water

Critical surface water areas in the State are those areas which have serious surface water
supply problems at the present time. These arcas are illustrated in Figure VAL The
shortage of useful water in these critical areas are often a result of off-stream water
withdrawals, water quality degradation, or water management constraints, The withdrawal
of streamflow for irrigation use in the Delta Basin often causes streams such as Bayou
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Figure IVB1
Alluvial Aquifer Saturated Thickness Current

Melto, Bayou DeView, Plum Bayou, Bayou Bartholomew, Bayou Macon, and the Boerf
River to have insufficient flow during the summer months. Water quality degradation
from point and nonpoint pollution sources is reducing the beneficial uses of surface water
in many areas, and specifically in the northwestern comer of the State. Water-supply
problems also exist in most arcas adjacent to the Arkansas River and in areas along the
Fall Line from Searcy to near Arkadelphia. Problems in these areas are a result of the
limited availability of good quality ground water in relation to local needs, in addition to
the constraints that exist in the development of tributary streams as sources of supply.

B. Ground Water

Critical ground water areas are those areas where the quantity of ground water is rapidly
becoming depleted or the quality is being degraded. Areas which have the most serious
ground water depletion problems include the alluvial aquifer in Lonoke, Prairie, Craig-
head, Poinsett, Drew, and Ashley Counties. These are illustrated in Figure VBL. In some
locations, waler levels in the alluvial aquifer have declined such that as little as 20 feet
of saturated thickness of the aquifer remains. Ground water withdrawals from the Sparta
Sand aquifer for public supplies and industrial needs have severely depleted the aquifer
in Union and Columbia Counties. Withdrawals for irrigation have caused significant
declines in the Memphis Sand aquifer in Poinsett and Cross Counties.

21
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Water quality constraints restrict the use of water from the Sparta Sand aquifer in Lee
and Phillips Counties, The ground water resource is also being jeopardized by the migra-
tion of saltwater into the alluvial aquifer in Lincoln, Desha, Monroe, Chicot, Miller, and
Lafayette Counties. Continued withdrawals for irrigation in the vicinity have compounded
this problem.

VI. EXCESS SURFACE WATER

Arkansas has an excess of streamflow on an average annual basis for a normal year.
Excess surface water, as defined in Act 1051 of 19B5, i.e. limited to 25 percent of the
amount 0f water available on an average annual basis for any watershed above the amount
required to satisfy current and projected water needs within the basin of origin. The
problems are that the excess is not where il is needed nor does it occur when it is needed.

The excess water was calculated for each of the five basins or areas of the State. This is
illustrated in Figure VII. The excess represents the amount of water available for interba-
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sin, non-riparian diversion. The instream flow requirements for fish and wildlife, naviga-
tion, riparian and intrabasin non-riparian uses were projected to the year 2030. These
needs were subtracted from average annual flow and then 25 percent of the remainder is
calculated as excess. It is probable that off-stream storage or some other catchment scheme
should be employed to retain over year storage so that the water will be available during
drought years when streamflow is below average.

Figure VI2 illustrates the necessity of a storage sysiem which can hold excess water
during the wet months until it is needed in the high demand season when water is not as
readily available.
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Figure VB1
Critical Ground Water Areas

VII. WATER RESOURCE ISSUES
A. Ground Water Depletion

1. ISSUE:  Ground water levels are declining in the alluvial aquifer in the Grand
Prairie Region and the area west of Crowleys Ridge. In the areas of most intensive
withdrawals, cones of depression have developed which indicate the threat of permanently
dewatering the aquifers or inducing saltwater migration.

RECOMMENDATION: The most efficient response to the problem of declining water
levels, is conversion from ground water (o surface water, and employment of a conjunctive
use management strategy. Excess water should be provided from the White River and
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Arkansas River for use in the Grand Prairie Region. Excess water should also be diverted
from the Black River through the Cache River, Bayou DeView and L'Anguille River to
supplant the use of ground water in this area. The feasibility of these alternatives is being
evaluated under the Eastern Arkansas Regional Comprehensive Study being conducted
jointly by the Arkansas Soil and Water Conservaiion Commission and the Corps of
Engincers with assistance from the Soil Conservation Service and U, §. Geological
Survey.

Ideally, ground water withdrawals should be guided by a sustained yield pumping strategy.
All water needs which are in excess of thal provided from ground water will be supplied
through surface water alternatives.
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An examination of voluntary compliance with reducing ground water withdrawals should
be made prior to the 1995 Regular Session of the General Assembly of Arkansas.

2, ISSUE:  Water levels are declining in the Sparta Sand aquifer of the Gulf Coastal
Plain. Cones of depression have developed in the El Dorado and Magnolia areas, which
indicate the threat of permanently dewatering the aquifer or inducing saltwater encroach-
ment,

RECOMMENDATION:  The most efficient response to the problem of declining
water levels, is conversion from ground water to surface water, and employment of a
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conjunctive use management strategy. Ideally, ground water withdrawals should be guided
by a sustained yield pumping strategy. Management tools are being developed to aid
managers in the decision-making process.

B. Surface-Water Depletion

1. ISSUE:  Water use along Bayou Meto and Plum Bayou far exceeds the supply in
Bayou Meto and Plum Bayou during the irrigation season.

RECOMMENDATION:  Excess water should be provided from the Arkansas River
to Plum Bayou and Bayou Meto. The feasibility of this alternative is being evaluated
under the Eastern Arkansas Regional Comprehensive Study being conducted jointly by
the Arkansas Soil and Water Conservation Commission and the Corps of Engineers.

2. ISSUE:  Water demand in the Boeuf Basin and Bayou Bartholomew exceeds avail-
able supplies during the irrigation season.

RECOMMENDATION:  Excess water should be provided from the Arkansas River,

for use in the Boeuf Basin and Bayou Bartholomew. A study of the Boeuf-Tensas Region
is currently being conducted by the Corps of Engineers. Current plans are to investigate
this diversion in conjunction with the Soil Conservation Service.

3. ISSUE:  Use of excess surface water will be required in order to reduce current
ground water pumpage by approximately 20% and 1o provide for future needs. Authoriza-
tion of such use must be provided in a manner so as to negate adverse impacts to instream
needs,

RECOMMENDATION:  Implement Rules and Regulations as defined in Appendix A.
C. Water Quality

1. ISSUE:  Much of the problem in water-quality degradation is from nonpoint pollu-
lion.

RECOMMENDATION:  The Soil and Water Conservation Commission in coopera-
tion with the Conservation Disiricts in eastern and northwestern Arkansas and with
technical assistance provided by the USDA Soil Conservation Service should initiate an
aggressive information and education program to encourage implementation of best man-
agement practices (BMP’s) to curtail nonpoint sources of pollution. The Conservation
Reserve Program (CRP) that is provided by the enactment of the Food Security Act of
1985 is having a positive effect on maintaining the soil on Highly Erodible Land (HEL).
This program should be further implemented primarily in the row-crop regions of eastern
Arkansas.

Animal waste disposal in western and northwest Arkansas should conform to Land Appli-
cation Standards as set forth in the State Water Quality Management Plan.

27
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The northwest Arkansas counties have well known pollution problems affecting both
surface and ground water to the extent that human health problems may result. Due to
the area’s fractured limestone, the ground water is being polluted by septic tank effluent
and surface applied litter. The Northwest Arkansas Water Quality Project must be imple-
mented in order to help prevent the human health problems that will inevitably occur.

2. ISSUE: Saltwater intrusion is a significant problem in several aquifers of Arkansas
as described in Section V.B. Saltwater contamination also occurs where oil, gas, and
water wells penetrate saltwater acquifers which are under artesian pressure. Under artesian
pressure, the saltwater rises in the well and flows into upper freshwater aquifers.

RECOMMENDATION:  Halting the migration of saltwater into freshwater zones can
be accomplished by reducing ground water withdrawals in the areas where migration is
occurring, and by better well construction and abandonment practices. Ideally, ground
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water withdrawals should be guided by a sustained yield pumping strategy. Existing
regulatory agencies should be given continued support. Federal regulations will likely be
imposed if the State does not act.

3. ISSUE:  Poorly constructed and abandoned oil, gas, and water wells threaten the
water quality of our ground water throughout the State.

RECOMMENDATION:  Programs to encourage location of abandoned wells should
be implemented to lessen ground water contamination potential from surface runoff.
County-wide projects should be given financial and technical assistance.

4. ISSUE: A statewide program should be initiated to monitor comprehensively the
quality of ground water in order to identify possible problem areas. A comprehensive
Solid Waste Management program should be adopted. Expanded jurisdiction over site
selection for solid waste disposal facilities is needed in order to address socioeconomic
concerns, in addition to traditional air and water quality issues. Existing regulations should
be enforced.

RECOMMENDATION:  The solutions to this problem are continued research, moni-
toring efforts, and enforced regulation.

D. Water Management

1. ISSUE:  Water may not be available from natural flows for direct diversion from
surface sources for irrigation in dry years.

RECOMMENDATION:  Storage reservoirs, both public and private, should be con-
structed and present storage reallocated to provide low flow augmentation during the

irrigation season. Incentives under a Federal program should be provided for on-farm
storage.

2. ISSUE:  The authority to manage excess surface water at the local level is
ambiguous.

RECOMMENDATION:  Regional irrigation districts should be able to regulate the
withdrawal in terms of time, point of withdrawal, and point of diversion. The same
districts would obtain autherization or permit for withdrawal from the Arkansas Soil and
Water Conservation Commission. Rules and Regulations are recommended for adoption
to implement provision for authorization of non-riparian use of excess surface water.

3. ISSUE:  Water conservation needs to be more aggressively used as an altemative
to development to meet future needs,

RECOMMENDATION:  Water conservation methods must be encouraged by provid-
ing both education about current methods and technical assistance from the Soil and
Water Conservation Commission and Conservation Districts. Conservation plans shall be
developed and implemented as a condition of eligibility for Commission programs.
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4. ISSUE:  Over 26 million acre-feet of water is being allowed to flow downstream
due to the 25% limit on water transfer in Act 1051,

RECOMMENDATION: It is recommended that the percentage that may be trans-
ferred be raised to seventy-five percent.

E. Legal and Tastitutional

1. ISSUE:  The Arkansas Soil and Water Conservation Commission is charged by the
legislature with the “duty of preparing, developing, and formulating and engaging in &
comprehensive program for the orderly development and management of the State’s water
and related land resources, to be referred to as the Arkansas Waler Plan." The State Waler
Plan is the State policy for the development of water and developers of any water project
must take the State Water Plan into consideration and file project plans with the Commis-
sion. However, the Arkansas Soil and Water Conservalion Commission lacks the authority
to require conformance with the Plan. Federal Water Policy requires cost sharing by local
sponsors, who in turn request State assistance. The need exists to prioritize these projects.

RECOMMENDATION:  Amend Act 217 of 1969, as amended, to require State Water
Plan compliance and provide for a mechanism for establishment of a state priority when
assistance is requested and/or required under a Federal program.

2. ISSUE:  Some levee and drainage districts fail to perform proper maintenance after
the debt service is paid off. This leads to improper drainage and flooding problems with
the result that the local interests return to state and federal agencies seeking assistance in
resolving the problem.

RECOMMENDATION:  Oversight control to ensure proper operation and mainte-
nance should be authorized at the state level under the jurisdiction of the Arkansas Soil
and Water Conservation Commission.

3. ISSUE:  Crop data reporting from the several agencies are not in agreement. There
are at least four different sources of crop data. The divergence among reported data makes
irrigation needs’ planning difficult. In addition, water use reporting is required by legisla-
tion, however, the accuracy of the data being reported is questionable.

RECOMMENDATION:  There must be a greater degree of accuracy in crop and
water use data. Additional technical assistance and flow measurement equipment is needed
in order for Conservation Districts to provide the level of service necessary to attain the
degree of accuracy required. A penalty should be assessed for not reporting a water use
of more than 5 acre-feet (1,629,500 gallons).

4. ISSUE:  Act 14 of 1963 treated the Soil and Water Commission and gave it powers
of the old Water Conservation Commission under Act 81 of 1957. Both these acts have
been amended several times and are in some instances, in conflict with themselves.

Administrative law has advanced in arcas such as judicial review of agency decisions,
The Commission’s legislation does not reflect these advancements.
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RECOMMENDATION:  Acts 217 and 81 should be updated to resolve any conflicts
and to reflect the current status of administrative law.

F. Financial Assistance Needs for Water Development

1. ISSUE:  Local governments participating with the federal government in waler
resource development projects must enter into a local cooperation agreement (LCA) which
require varying rates of cost sharing which cannot be provided without assislance from
some source. Current state financial assistance programs contain restrictions on type of
assistance available to local sponsor and type of water resources projects which may be
funded.

RECOMMENDATION: Authorize a water resources development project funding pro-
gram under the authority and management of ASWCC specifically for the purpose of
assisting local entities in meeting their obligations under the terms of LCA(s).

2. ISSUE: Most water and wastewater projects across the State cannot be financed by
loan funds only, since required water and sewer rates would be excessive to produce
enough revenue to repay the debt and operate the systems. To keep water and sewer rates
within acceptable levels, sources of grant or deferred loan funds must be established and
maintained.

RECOMMENDATION: Additional funding of the Water Development Fund and the
waler Sewer and Solid Waste Fund must be appropriated. Dam permit fees are deposited
into the Water Development Fund. Therefore, amending Act 81 of 1957 to set the mini-
mum dam permit fee at $25,00; raising the fee per acre-foot to $0.05; and establishing
application review fee of 1% of estimated construction costs with a minimum fee of
$100.00, and a maximum fee of $500.00 will increase revenues to the fund by $21,000/yr.

3. ISSUE: Arkansas communities need an estimated $460 million to construct currently
needed sewage collection and treatment facilities. The Farmers Home Administration -
the traditional source of loan funds for both water and sewer projects has insufficient
funds to fill this need.

RECOMMENDATION: Implement issuance of bonds under the Arkansas Waste Dis-
posal and Pollution Abatement General Obligation Bond Program, which was passed by
the legislature in 1947.

4. ISSUE: Legislation which established the Water, Sewer and Solid Waste Fund (Act
274 of 1975) specifies that monies from the fund must be used to cost-share with Federal
funds; thus, after, Sewer and Solid Waste Fund monies cannot be used to supplement
loan funds from other sources, such as the Water Resource Development Bond program
and the proposed Pollution Abatement Bond Program.

RECOMMENDATION: Amend Act 274 of 1975 so that monies from the Water, Sewer
and Solid Waste Fund can be utilized to cost-share with other State loan funds as well
as Federal loan and grant funds.

a1
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G. Drinking Water-Supply Deficiencies

1. ISSUE: Cities and towns along Hwy. 67 from Searcy to near Arkadelphia presently
lack or will, in the future, lack adequate water supplies to support economic expansion
because ground water supplies are limited, to nonexistent, along the corridor.

RECOMMENDATION: Develop and implement a master plan for distribution of water
from existing reservoirs and development of new reservoir sites as needed to satisfy
projecled needs.

2. ISSUE: Many areas along the Arkansas River have insufficient sources of water for
municipal, industrial, and agricultural uses. Where water is not suitable due to economic
or quality reasons, the development of off stream tributaries or off stream storage to catch
waler of the Arkansas River, when quality is acceptable, should be encouraged.

RECOMMENDATION: Develop and implement a master plan for distribution of water
from the Arkansas River as well as from existing reservoirs, and development of new
reservoir sites as needed to satisfy projecied needs. A sludy is underway to assess the
suitability of Arkansas River water for these uses. Preliminary results indicate the water
is useful for agricultural and some industrial uses. Greater use of the River for municipal
purposes should be encouraged if the current study indicates the water is suitable, Where
the water is not suitable due 1o economic or quality reasons, the development of stream
tributaries or off stream storage to catch waters of the Arkansas River when quality is
acceptable should be encouraged.

3. ISSUE: The most extensive ground water problem in the Interior Highlands of Arkan-
sas is the naturally occurring low yield of water and poor quality in shallow formations.
In this part of the state, shallow wells commonly yield less than 5 gallons per minute.
Individuals cannot afford deep wells.

RECOMMENDATION: There are two solutions to this problem; Drill deeper wells
into the high yielding aquifers such as the Roubidoux and Gunter, in the areas where the
aquifers are available and contain good quality water; and development of surface water
resources by importation or construction of impoundments. With either solution, individu-
als must be served by regional water systems to keep costs reasonable.

H. Impaired Drainage and Floodwater Damages

ISSUE: Impaired drainage and floodwater damages are continuing to greatly limit agri-
cultural production in Arkansas. Approximately 3,350,000 of the §,040,000 acres of
cropland are being adversely affected. The report further estimates that impaired drainage
and flood damages are reducing Arkansas’ agricultural production by about $160,000,000
annually.

RECOMMENDATION: The Arkansas Soil and Water Conservation Commission
should cooperate with Federal agencies and local communities to provide appropriate
assistance in addressing the adverse effects on agricultural production caused by impaired
drainage and floodwaters.
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I. Environmental and Recreational Considerations

1. ISSUE: Proposals to develop surface water supply sources are often in conflict with
efforts dedicated to the preservation and conservation of significant streams so they can
be enjoyed by present and future generations.

RECOMMENDATION: If it is determined to be in the interest of the State to construct
impoundments, a recreation/conservation purpose should be included in the project.

2. ISSUE: Water resources Jevelopment projects often have significant environmental
effects.

RECOMMENDATION: Water resources development projects can and must be
designed to minimize takeoffs between economic and environmental concerns.

J. Public Awareness to Resource problems

ISSUE: The public is generally unaware of the nature of problems associated with
effective conservation and use of our water resources. Many individuals with legal and
planning responsibilities at the local level are not trained in resource management.

RECOMMENDATION: Legislative and Executive action is needed to provide finances
and personnel for the development of a statewide information, education, and awareness

program which will train local authorities and managers aboul water issues and their
broad implications for resources planning,

VIII ACTIONS RECOMMENDED
A. Adoption Rules and Regulations

1. RULES FOR THE UTILIZATION OF SURFACE WATER
(FULL TEXT IN APPENDIX A)

1.  General
A. Purpose
B. Enabling and Pertinent Legislation
C. Definitions

1.  Surface Water Diversion Registration

Exemptions

Procedure for Registration by Riparian Landowner

Procedure for Application for and Issuance of Surface Water Permit to Non
riparian Intrabasin Landowner

Interbasin Transfers

Interstate Transfer

mo NwH

Il. Allocation of Surface Water During Periods of Water Shortage
A. Water Usable Without Allocation
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B. Right to Receive an Allocation
C. Procedures for Making Allocations
D. Criteria for Allocation
E. Implementation of Allocation Plan
F.  Penaities
G. Emergency Allocations
H. Appellate Review
RIILES FOR CGROLND WATER TISE REPORTING
(FULL TEXT IN APPENDIX B)
I. General

A. Purpose
B. Enabling and Pertinent Legislation
C. Definitions

II.  Ground water Diversion Registration
A. Requirement to Register
B. Exemptions
C. Reports Shall Contain the Following Information

B. Recommended Legislation

1'

ISSUE D. 2: Provide additional authority to local improvement districts for manage-
ment of excess surface water.

. ISSUE D. 4: Amend Act 105 to change the 25 percent limitation on use of excess
surface water to 75 percent.

- ISSUE E. 1: Amend Act 217 of 1969 to require compliance with the State Water Plan.

- ISSUE E. 2: Enacting legislation to give ASWCC oversight of improvemeni districts
regarding review of financial records and performance of sponsorship obligations.

. ISSUE E. 3: Amend Act 81 of 1957 and Act 105 of 1985 to give authority to assess
penalty for not reporting water use of more than five acre-feet.

ISSUE E. 4: Amend Act 217 of 1985 and Act 81 of 1985 to select current stalus of
administrative law and resolve conflicts.

. ISSUE F, 1: Authorize a water resource development project funding program for
assisting entities in meeting obligations of local cooperative agreements,

. ISSUE F. 2: Increase funding of Water Development Fund and the Water, Sewer and
Solid Waste Fund. Amend Act 81 of 1957 to increase Dam Permit Fees,

ISSUE F3: Amend Act 274 of 1975 in order that monies from the Water, Sewer and
Solid Waste Fund can be utilized with other state loan funds as well as Federal loan
and grant funds.
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C. Education

1. ISSUE J. I: Initiation by the Arkansas Soil and Water Conservation Commission of
a continuing water education program with the initial focus on the following:

1. Imiliation of a waler awareness program.

2. Training program for Conservation District Directors and other locally elected/
appointed Improvement District Direclors.
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IX. Appendices

Rules for the Utilization of Surface Water

Rules for Ground Water Use Reporting

Excepts from Arkansas Code of 1987
Annotated Title 15 Chapter 2
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[As Adopted December 20, 1989]

INDEX

SUBTITLE 1. GENERAL

301.1. Purpole = i aos o0 ERate BeE os aE B e Ol Esiemie o e 41
0.2, Enabling and Pertinenl Legislation . . . . . . .. ... ... ..... .. 41
301.3. DEUNONE . s e mmsrpa o B S K SuE S WU SVACNEN SN ae 41
301.4. Rules of Support COmpREIS.. « i o i% o v ws 8w ei oF aa o 44
301.5. Delegation of Authority . . . . . . . . . ..o oo 44
SUBTITLE I1. SURFACE WATER DIVERSION REGISTRATION
J02.1. Requirement to Register. . . . . .. . ... ... ... .......... B
302.2. BRSIMBIONG s » o oipovmomv@ s mF 6o 50 9 B EEASS GV e G 44
302.3. Report Conlent. A G EY R NE N B NEwnE o B OF 45
302.4. Report No Changc In Water U*-:r. or "~J¢& Us.n -::f Walcr .......... 45
302.5. Cerlificates of ReRISIERON . . oop e o0 vin e e oe eon b5 0 Lo 45
302.6. Reviowi-of Pamme: v 858 of 59 wd &1 559 @ Wil e g BN e 45
302.7. Failure to Register. . . . .« . 0 o0 0 it e e e 46

SUBTITLE IIIL.MINIMUM STREAM FLOW
303.1. CRESERVEDY wvasas 0 0 25 25 59 63 NN 5 on Be o% 5 46

SUBTITLE IV. PROCEDURE FOR ISSUANCE OF SURFACE
WATER PERMITS FOR INTRABASIN USE BY NON-

RIPARIAN
304.7. IROEIIWG occanain eit a0 ool ol W SO0 SoRlpTESEUEND RO M7 GO AU S 46
304.2. Determination to Grant Permit . , ., ., . .0 o v s v v o i e e 46
304.3. Application . . . . . . L. e e e e e e e 46
J04.4, PO c o v asiamm e es o 05 BOR BN B3 SRS EE SR BN B ENE B0 47
304.5. Permit Conditions . . . . . . .. R R < R SO S
304.6. Special Conditions. . . . . . . . . . L e 47
304.7. Lanath 0E PEetlt & .o v o w3 i 5 eommmwes oo M BN MO Wi 47
304.8. PIlnE: wanmamasst™ 50 o5 B 05 BN 85 BRI B B 0 2 47
304.9, Permittee Water Use Report, . _ . . . . 0 v i o e e e e e e 48
304.10. Change 1a Permit Conditions . . . ... v« vomwm o s viv sd soe s ais 48
304.11 Cancellabion NOISUSE . o o0 i v o5 Fe WS TS WE B e B e 48
304.12. Cancellation Non use . . . . . o o v v v 0 vt v o m e s as s s 48
304.13. [rrigation Permits Run WithLand . . . . . ... .. ... ...... .48
304.14. Predetermined Allocation Plan . . ooc coc v v o v va v o w0t v oiw i 48
304.15. Water Level Monitoring. . . . . . . 0 00 0 vt i e v e e e e 48
304.16. Appeas of Permit DECIHION oo woo wov s 3imp wommae ww w0 —

38



35

Appendix A

SUBTITLE V. PROCEDURE FOR ISSUANCE OF SURFACE
WATER PERMITS FOR INTERBASIN USE BY NON-

RIPARIANS

305.1. Basins Defined. . . . . . . . . . . & . e e 49
305.2. BUMBOTTRY v ©i o wi oSt Er e G e R BN AT wie W AVEIERR 49
305.3. Applicalion . . . . .. . e e e e e e e e e e e 49
305.4 WOHEE NG FEANIDE. 1o o pommmeny o 3 E0F Mo B Rl AN LRI 50
3055 Commission Staff Determination . . . . .. .. .. .0 - - v v i 50
305.6. Applicant Must Prove . . . . . . . . .. . Lo 50
305.7. Lhirector's DeCIBION o o oo« sowwmmre cw sos son o s wes e o aosow s b
305.8. Ty L R S N T I Tere—— 51
305.9. Speclal ComBiions. & sn insday &6 05 5 55 B 9% Ferinvene 51
303.10. Length of Permit . . . .. .. e e e e e e e e e e 51
305.11. FIENE - o won aa ol 85 @iwse@ o fof 5% 550 G e srausg S 51
305.12, Permitiee Water Use Report = . . - . . . .. o 0ot vt e e v o 52
305.13. Change In Permit Conditions - 52
305.14. FOB: v v wid S0 w8 EEwE e et S SR Kbk BE BE UG W R enane 52
305.15. Cancelation-Misuse . . . . . .. o i o ih v i v b e e e e e s 52
305.16. Cancelation-Nonuse . . . . . . . . . o it it b v vt e e s e e 52
305.17. Irrigation Permits Runwith Land. . . . . v« ¢ o0 v v o0 0 v n v e 52
305.18. Predetermined Allocation Plan . . . . . . . . v - v o i i e i o v v i . 52
305.14. Water Lovel Monllorlng 5oe o o0 84 5 05 8 e BRnOwei i e 53
305.20. Appeal . . o . L e e e e e e i e e . . A
SUBTITLE VL. INTERSTATE TRANSFER

306.1. ALDHEANON on oo memisiefisss wis sie N s08 F9 550 ROeE o8 55 53
306.2. Pl ol i B po inoaehE s o B 0N BA S SRURRISIERSR 5R g 53
A06.3. Commission Notification . . . . . . . ... . .. .. ... . . .... 53
306.4. NOLICS BN FEATINE o v ooion s b o w0 §03 Gom wowuloe e 60n BI% 5re 53
306.5. Commission Determinlidnm . . .« « . v« o0 00 Ve v v a0 o wi s 53
306.6. Report and Recommendation . . . . . .. .. . ... 0. ... 54

SUBTITLE VII. ALLOCATION OF SURFACE WATER DURING
PERIODS OF WATER SHORTAGE-IN GENERAL

307.1. Allocation During Shortages . . .. v o 0 0 v v s oo iwe m o b v nn s 54
307.2. Water Useable Without Allocation . . . . . . . .. .. ... ....... 54
307.3. BReervat WRIBF ponovimi s s ok won o0 55 9 PSSR SnRANaiN b Dy b 54
307.4. Criter For:ANOBEHON . v =00 % v o v wiele el Rl ete SU WE 54
307.5. Reserved Water-Public Systems . . . . . . . . . v v v v v v v e e 55
307.6. Reserved Water-Minimum Streamflow . . . . . . .. ... ... .... 55
307.7. Reserved Water-Federal Water Rights . . . . . . ... ... ... .. .. 55
307.8. Registered Ripariam LUSEr ... oo sos vog oo ws s sosdss so s g s 35
307.9. Unregistered Riparian User . . .. .0 o0 vl st o v e o o 55

307.10. Permitted Non-Riparian User. . . . . . ... . ... .......... 55



Appendlx A

SUBTITLE VIII. PROCEDURE FOR THE ALLOCATION OF SUR-
FACE WATER DURING PERIODS OF SHORTAGE

308.1. Information Required In The Petition . . . . ... ............55
308.2. Notice of Petition and [nformal Resolution . . .. ............56
308.3. Informal Resolution-Failure to Resolve . . . . . . ... . .. ..., 36
SUBTITLE IX.
309.1. Hearing Date and Location . .6 ce v 858 v 500k au s e 00 s 56
309.2. Hearing Notlee. . . . . . . . . . ¢ mr st s 0 s 88 v b bt 1 s 56
3003 Heartng OFCer « .o v vcos vov woe moon sis sicsomisisimm oo ses suw s 57
3094 Pre-Hearing Stafl Review ., . . oo o oo v ss v o as ws s 57
309.5. Notice of Director's Recommendation . . . . . . .. . ... ... .... 57
309.6. Commission Decision . . . . . . . . - . . . . e e e 57
309.7. Motices of Decision-s oo i s 0ou a0 oo S SUrs b sbE S T 2oE 4 57
309.8 Appeals oo SR SN b R o T oBn Fe Y s BN v BE e e 57
SUBTITLE X.
310.1. PIOCRHUNS civrn oui 55 309 oov s e Eniness oo W0 S B0 B0 s g
SUBTITLE XI.
3l Allocation Plan-In General . . . . . .. . ..o oo o0t 57
12 Canservakion PN s o soe s sioe 590 Reess s 9 B 509 Boe R E0H R 58
311.3. Installation of Monitoring Devices , . . . . . v . v v v i v v v e v v v s s 58
314, Allocation Level . . . . . . 0 0 v o e e e e 58
311.5. Non-Diversion Leavel . . . 0 v i v v i v oh o vh ww e s ae 58
311.6. Water Level Monilozing. . o oo« o e o v b oo 200 ale wib vl be 8T 4 58
3117 MNo Time or Rate Restrictions Provided Daily

Allocations Not Exceeded . . - . ov v w vow vm b s vd ek s bos 58
3118 Caage AIGERHOB . 2 0 v 0 -0 woaie i vT% B did ol ww ia AR |
SUBTITLE XII. PENALTIES
312.1. Loss.of Allocation - i v o0 o w@ i o e 85 ¥ 94 u wi= i g 58
312.2. Additional Penalties. . . . . . . o . e e e e e e e e e e 59

SUBTITLE XIII. EMERGENCY ALLOCATIONS
313.1. Time: Frame- Compression % v v a0 5 @ Wo o Bl n el 89
313.2 Modification for Public Health, Safety, or Welfare . . . . .. ... ... 59



a

Appendix A

RULES FOR THE UTILIZATION
OF SURFACE WATER

[As Adopted December 20, 1989]

SUBTITLE I. GENERAL.

Scetion 301.1. PURPOSE.

(a)

(b)

In keeping with the policy of the State of Arkansas, the purpose of these rules
is to encourage and facilitate the conservation, development and efficient use
of surface water. Sensitivity to the public interest by the entire state requires
the protection of: existing surface water uses; needs of all existing federal water
prajects; firm yield of all existing reservoirs; instream needs; and future water
needs.

In pursuit of these objectives, these rules establish a procedure for surface waler
diversion registration, authorization of intrabasin and interbasin diversion by
non-riparian owners, interstate transfers of water and allocations during times
ol water shortages.

Section 301.2. ENABLING AND PERTINENT LEGISLATION.

(a)
(b)
(c)
(d)
(e)
)
(g)

Ark. Code Ann. 15-22-201, et seq., Allocation and Use of Water.

Ark. Code Ann. 15-22-301 et seq., Determination of Water Use Requirements.
Ark. code Ann. 15-22-501 et seq., Water Development Protects Generally.
Ark. Code Ann. 15-20-201 et seq., Soil and Water Conservation Commission.
Ark. Code Ann. 15-23-401 et seq., Arkansas River Compact.

Ark. Code Ann. 15-23-501 ct seq., Red River Compact.

Ark. Code Ann. 25-15-201 et seq., Arkansas Administralive Procedure Act

Section 301.3. DEFINITIONS. The following definitions shall apply to all parts of
these rules:

(2)
(b)

()
(d)

(¢)

(N

Affected Persons: Persons, other than the Petitioner, whaose water rights could
reasonably be affected by permilting or allocation of water under these rules.
Allocation: The assignment of an allowance of a specific quantity of water that
may be removed from any given stream and transported away from the stream
or a designated beneficial use during times of shortage.

Allocation Level: The level of a stream al which a water shornage occurs and
the allocation process begins.

Arkansas Water Plan: The comprehensive program for the orderly develop-
ment and management of the State’s water and related land resources developed
by the Commission.

Average Annual Yield: The average of the quantity of water passing through
a watershed each year during the applicable period of record. In the event
adequate records are not available for an arithmetic average, a suitable estimate
may be computed,

Basin of Origin: The water basin from which an interbasin transfer of surface
walter is diverted,
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(g)

(h)

(i)
(k)

0]

(m)
(m)

(0)
(p)

(q)

Beneficial Use: The instream and offstream uses of water in such quantity as
is economical and efficient and which use is for a purpose and in a manner
which is reasonable, not wasteful, and compatible with the public interest.
Commission: The Arkansas Soil and Water Conservation Commission as
defined in Ark. code Ann. 15-20-201 et seq.

Commissioner: A member of the Arkansas Soil and Water Conservation Com-

mission, as defined in Ark. code Ann. 15-20-201

Conservation District: A district created under the Conservation Districts Law,

Title 14, Chapter 125 of the Arkansas code of 1987 Annotated.

Conservation Plan: Plan as evidenced by writien document for implementation

of economical and technically feasible practices for improving the efficiency of

water use. At a minimurm, the Plan shall address the following concerns where
applicable: leakage loss control, water reuse, promotion of waler saving tevices,
drought emergency plans, irrigation system efficiency and tailwater recovery.

Critical Surface Water Area: An area where current water use, projected water

use or quality degradation has or will cause a shortage of useful water within

a relatively short period of time for a sufficient length of time to be expected

to cause prolonged economic or environmental problems.

Diffused Surface Water: Water occurring naturally on the surface of the ground

other than in natural or altered stream channels, lakes or ponds.

Director: The Executive Director of the Arkansas Soil and Water Conservation

Commission, as defined in Ark. code Ann. 15-20-201 et seq.

District: Conservation district or regional water district.

Diverter: Any person that removes water from any source and makes any use

thereof.

Domestic Use: The use of water for ordinary household purposes including

human consumption, washing, the watering of domestic livestock, poultry and

animals and the watering of home gardens for consumption by the household.

Excess Surface Water: Twenty-five percent (25%) (to automatically increase

to any higher percentage authorized by the Arkansas General Assembly simulta-

neous with the effective date of any such Act) of the average annual yield from
any watershed above that amount, as determined by the Commission, required
to satisfy all of the following that are applicable:

(1) Riparian and non-riparian usage reported for the 1989 water year as pro-
vided for in Title [T Subtitle [I. The water needs of federal water projects
as they existed on June 28, 1985,

(3) The firm yield of all affected reservoirs existing on June 28, 1985.

(4) Maintenance of minimum streamflows for the following streams (these
conslitute an initial phrase. Other streams will be added as needs arise and
resources are made available):

(A) Arkansas River from Oklahoma boundary to mouth.

(B) Black River from Missouri boundary to mouth,

(C) Eleven Point River from Missouri boundary to mouth.

(D) Ouachita River from Lake Catherine to Louisiana boundary.
(E) Red River from Texas boundary to Louisiana boundary.

(F)} St. Francis River from Marked Tree to mouth,

52



43

Appendix A

(s)

(1)

(w)

(v}

(w)

(x)

(¥)

(7)

(ua)

(bb)

(cc)
(dd)

(e€)
(Ff)

(G) Spring River from Missouri boundary to mouth,
(H) White River below Bull Shoals Lake to mouth.
(5) Fulure water needs of the watershed as projected in the Arkansas Water
Plan.
Firm Yield: The maximum amount of waler the reservoir will yield based upon
the warst period of record, recognizing that a more severe drought than any on
record may occur.
Interbasin Transfer: The transfer of water between basins, except transfers
across a basin boundary by a riparian. as described in Title [11 Subtitle V.
Intermittent Stream: Those streams whose flow is seasonal in nature and does
not flow continuously. (The intent of the Commission is to define intermittent
streams by a statistical method once sufficient streamflow data is available at
the conclusion of the “Low flow characteristics of Arkansas streams study™).
Intrabasin Transfer: The transfer of water within a basin, as described in Title
T Subtitle V.
Minimum Stream Flow: The quantity of water required to meel the largest of
the following instream flow needs as determined on a case by case basis:
(1) Aquifer recharge.
(2) Fish and wildlife.
(3) Interstate compacts.
(4) Navigation,
(5) Water quality.
Municipal Domestic Use: The use of waier for ordinary household purposes
including human consumption, laundry, bathroom facilities, fire protection, and
the watering of home pardens, which is distributed by a central distribution
system.
Navigable Stream: Any watercourse that the federal government or the laws
of the State of Arkansas declare to be navigable or that can be found o be
navigable as a matier of fact
Non-Consumptive Use: The withdrawal of water for use in a manner that
resulls in an approximately equal volume of water being returned to the same
surface water body from which it was withdrawn.
Non-Riparian Owner: The owner of land that is not contiguous to surface
waler and who has not obtained access o surface water by lease, casement or
other method prior to March 1, 199(.
Non-Riparian Water Right: A permit issued under these regulations to use
excess surface water.
Permittee: The holder of a water right permit
Person: Any natural person, partnership, firm, association, cooperative, munici-
pality, county, public or private corporation, and any federal, state or local
governmental agency.
Petitioner: A person, other than the Commission, who sceks allocation of water
through the Commission’s Rules.
Regional Water District: A district created under the Regional Water Distribu-
tion Act, Title 14, Chapter 116 of the Arkansas code of 1987 Annotated.
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(zg) Riparian Landowner: The holder in fee, leasehold, easement or other acquired
access of any land that is continuous to surface water in the State of Arkansas,
Provided, however, that the leasehold, easement or other acquired access must
have been acquired prior to March 1, 1990. Flowage easements will not invali-
date the riparian rights of the landowner.

(hh) Riparian Water Rights: Rights to water that accrue to riparian landowners.

(ii) Shortage: When there is not sufficient water in a stream to meet all beneficial
uses.

(ij) Stream: A stream of water and its channel, including springs, lakes, or marshes
in which the stream originates or through which it flows, where the stream
flows in a reasonably definite channel, bul excluding a depression, swale, or
pully, through which diffused water flows.

(kk) Surface Water: Water occurring on the surface of the ground in lakes, ponds
and in natural or channelized streams.

(1) Tailwater Recovery System: A system or recovery and reuse of water by the
same diverter.

(mm) Water Year: A twelve (12) month period beginning on October | of any year.

(nn) Watershed: The drainage area of a stream and its tributaries,

Section 301.4. RULES TO SUPPORT COMPACTS. Any procedure contained in.

these rules may be used to support and comply with the Red River Compact or the
Arkansas River Compact.

Section 3015, DELEGATION OF AUTHORITY. The Commission may delegate
its authority under these rules to a local district. The exercise of this delegation shall be
reserved until such time as the Commission adopts rules and regulations prescribing the
implementation of this section.

SUBTITLE II. SURFACE WATER DIVERSION REGISTRATION.

Section 302.1. REQUIREMENT TO REGISTER.
(a) All persons who divert surface water, except as hereinafter exempted, shall
report the diversion no later than March 1st for the prior water year.
(b) The reports shall be made on forms provided by the Commission and shall be
made to the Commission or to their local Conservation District.
(c) Late registrations will be accepted only upon the payment of the appropriate
fee as esiablished by Section 302.7.

Section 302.2. EXEMPTIONS: The following diversions are exempt from the
requirement of registration:
(a) Diversions by any person of less than 325,900 gallons (1 acre-foot of water in
any waler year.
(b) Water diverted from natural lakes or ponds in the exclusive ownership of one
person.
(c) Diffused surface water.
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Section 302.2 REPORT CONTENT.
(2) The reporis shall contain all information requested including the following infor-
mation:

(1) The name and post office address of the registrant.

(2) The source of water supply and location of the point of diversion, the
manner of diversion, whether a dam 18 utilized, and the size and location
of any such dam.

(3) The purpose of the water diversion.

(4) The estimated quantity of water diverted for direct use, and the quantity
of water stored away from the point of diversion for use when needed.

(5) The location of the land on which the water is used, and, if for irrigation,
the area and legal description of the lands irrigated, which may be detected
by the use of appropriate maps, and the Kinds of crops cultivated under
irrigation during the year,

(6) The times during the water vear that the water was diverted.

(b)  All questions shall be answered or said to be not applicable.

Seetion 302.4 REPORT — NO CHANGE IN WATER USE OR NO USE OF
WATER.

(2) After the initial report in compliance with this rule, persons whose waler use
remains unchanged from the prior water year need only report no change in
waler use,

(h) In the event that no water is diverted during any water year and the diverter
has registered diversions in prior years, the diverter must submit a registration
form showing no diversion 10 maintain his priority position.

Secrion 302.5, CERTIFICATES OF REGISTRATION.

(a) Before July 1st of the water year following the water year being reported, the
Commission shall furnish to the registrant a certificate of registration containing
all the pertinent information set forth by the registrant.

(b) Registranis submitting registration forms after March 1st for the prior water
vear or regisiering water that is exempt from registration will not receive Certifi-
cates of Registration for that water year.

(¢} The Commission shall record the information received in all cases of diversions
reported even if a Centificate of Registration is not issued thereon.

Section 302.7, REVIEW OF FORM. The Director shall annually review the form
used in obtaining the information required in registering diversions of surface water and
shall alter or amend such form as necessary to comply with laws of the State of Arkansas
and the rules of the Commission.
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Section 302.7. FAILURE TO REGISTER.
(a) Any person who fails to timely register surface water diversion as required by
law and these rules shall pay fees as foliows

CLASSIFICATION FEE FOR FAILLURE TO REGISTER BY SPECIFIED
DUE DATE

Firet Fallure: o« oo 2id o inaidan Na Fee - Weairen Notice ta Timely Register

Secowped Faflure: . o v i Fa P Sl s i s s aa e s 5 S0

Third Failire e oo v v s/as vas v onie v asse 48 525000

Fourth and Sehsequent Faifure, . . .. ... . ... .. S500.660

{b) Each prior late registration of surface water or ground water under the Rules
for Utilization of Ground Water shall be considered a late registration for classi-
fication purposes under these rules,

(¢} For first and second late registration classifications, all late registered ground
waler withdrawals and surface water diversions by a single person in a single
water shall be considered one late registration for fee purposes.

(d) For third, fourth and subsequent late registration classification, each late regis-
tered ground water withdrawal and surface water diversion for each water year
may be considered a separate late registration for fee purposes.

SUBTITLE III. MINIMUM STREAMFLOW. [RESERVED]

SUBTITLE IV. PROCEDURE FOR ISSUANCE OF SURFACE
WATER PERMITS FOR INTRABASIN USE BY NON-
RIPARIANS.

Section 304.1. AUTHORITY. A person shall be authorized to divert excess surface
water for non-riparian use upon proper application and the granting of a permit by the
Director.

Section 304.2. DETERMINE TO GRANT PERMIT. The Director shall grant a
permit after he determines that the water to be used is excess surface water, as defined
herein, is for a reasanable and beneficial intended use, and will cause no significant
adverse environmental impact. The water may be diverted for storage to meet future
needs in determining the reasonability of the proposed use the Director may consider the
following:

(a) The lack of availability at a reasonable cost of alternative sources of water.

(b) The environmental impact of the proposed transfer.

(c) The effect of the proposed transfer on other lawful water uses.

Section 304.3. APPLICATION.
(a) Applications for a permit shall be on a form furnished by the Director and shall

be filed with the Director. The applicant shall disclose:

(1} The quantity of water to be diverted for direct use.

(2) The quantity of water to be stored away from the point of diversion.

(3) The total amount of water to be diverted.

(4) The proposed time or times of diversion.

(5) The purpose for which the water is to be diverted.



47

Appendix A

(6) The location of the land on which the water is to be used.
(7) The proposed conservation plan.
(8) [ for irrigation:
(A) The area and legal description of the lands irrigated.
(B) The types of crops to be cultivated under irrigation during the water
year.
(9) Any other reasonable information requesied by the Director.
(b) All other questions contained on the form shall be answered or stated to be not
applicable.

Section 304.4, FEE.
(a) The Director may require a reasonable fee to be paid with the application for
a permit to make an intrabasin water transfer. If charged, such fees shall be
used to help defray administration expenses and the cost of flow monitoring
gage(s) and their installation near the point of diversion, if required.
(b) If the permit is not granted, the portion of the fee applicable to the cost and
installation of the flow monitoring gage(s) shall be refunded.

Section 304.5. PERMIT CONDITIONS. If approved, the Director shall issue a
permit and shall designate thereon:

(a) The amount of water permitted.

(b) The authorized use.

(c) The point of approved diversion.

(d) A legal description of the land of intended use.

(¢) Approval of the conservation plan.

Section 304.6. SPECIAL CONDITIONS. The Director may place upon a permit
any special conditions necessary to ensure that the water to be diverted is excess surface
water and to guarantee a reasonable and beneficial use of the water. The special conditions
may include any other reasonable limitations or conditions to protect the environment of
the watershed of origin and (0 ensure against an unacceptable adverse impact of the

transfer on other lawful water uses. An example would be limitations on scason or time
of withdrawal.

Section 304.7. LENGTH OF PERMIT. Permits or intrabasin transfer may be issued
for a period fixed by the Director, taking into consideration the investment required by
the permittce to utilize the water and the period reasonably required to amortize such
investment, but in no event in excess of fifty (50) years.

Section 304.8. FILING.

(a) Upon the issuance of a permit to divert to non-riparian uses, the Director shall
furnish the permit to the applicant, a copy to the Commissioners and cause a
copy 1o be retained in the Commission's records at the office of the Commission.

(b) The permitiee shall record his permit in the office of the circuit clerk of the
county of the point of diversion.
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Section 304.9. PERMITTEE WATER USE REPORT. All permittees shall report
the amount of water diverted during each water year of the permit pursuant to Title 111
Subtitle Il of these rules.

Section 304.10. CHANGE IN PERMIT CONDITIONS.
(a) Permittee shall notify the Director of his desire to transfer the permit to another
person. Permits are freely transferable.
(b) Permittee wishing 1o make other changes in permit conditions shall seek prior
approval of the Director. The procedures set out in these rules shall be used for
permil modification other than as set out in Subsection (a).

Section 304.11. CANCELLATION-MISUSE. The Commission may cancel any per-
mit for violation of any condition contained in the permit, that is used for a purpose other
than stated in the permit or that is used for the diversion of more water than permitted.

Section 304.12, CANCELLATION-NONUSE. The Commission may cancel any per-
milt issued for a period in excess of three (3) years if the permittee fails to take reasonable
steps to obtain the ability to utilize the water permitted within two (2) years from the
date of issuance of the permit.

Section 304.13. IRRIGATION PERMITS RUN WITH LAND. Irrigation permits
run with the land described in the permit and can only be assigned to a subsequent owner
or lessee of the land. These permits may not be sold separate and apart from the land,
and any such attempts shall void the permit.

Section 304.14. PREDETERMINED ALLOCATION PLAN. After an application
for a permit to make an intrabasin transfer is received, the Director where deemed desir-
able and appropriate shall initiate a study consistent with the provisions of Title III
Subtitles VII, VIII, [X hereof to determine the allocations that should be made if a water
shortage should occur. The purpose of this advance determination is to allow immediate
implementation of allocations if a water shortage does occur. In selecting the watershed
10 be studied, preference shall be given to those areas where a water shortage is most
likely to occur.

Section 304,15, WATER LEVEL MONITORING.

(a) The Director may, as he determines 1o be necessary, cause a staff gage to be
securcly placed in the stream at the point of diversion. Each staff gage shall
have the following clearly marked herein:

(1) Minimum Streamflow - A zone marked in red. If the water level is at or
below this mark, all diversions shall cease except diversions for domestic
and municipal domestic use.

(2) Allocation Level - A zone marked in yellow. If the water level is in the
yellow zone, only walter lawfully diverted that has not yet become subjected
to reduction by allocation. Water that has been allocated or water usable
without allocation (as defined hereinafter in Section 307.2) may be diverted
from the stream.
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(3) Normal Diversion Level - A zone marked in green. If the water level is
in the green portion of the staff gage at the point of diversion, all allocations
shall cease. Riparian may resume water diversions and the non-riparian
permittees may divert such water as shall have been permitted to them.

(4) Other pertinent water level markings deemed appropriate by the Director.

(b) It shall be unlawful for anyone to remove or alter any staff gages placed for
these purposes and all such staff gages shall indicate on them that they are the
property of the Commission.

Section 304.16. APPEAL OF PERMIT DECISION. The applicant for a water rights
permit or any affected person shall have the right to protest the action of the Director in
either granting or denying the application for a permit or to protest any special conditions
that may be placed thereon and a permittee shall have the right to protest the cancellation
of a permit if a protest is filed by he applicant within ten (10) days of the action of the
Director or is filed by an affected person within twenty (20) days of filing of the permit
in the office of the circuit clerk of the county of the point of diversion, a hearing shall
be scheduled before the Commission or a hearing officer that may be designated by the
Commission for review of the Director’s action in the issuance, nonissuance or inclusion
of special conditions on the permit

SUBTITLE V. PROCEDURE FOR ISSUANCE OF SURFACE
WATER PERMITS FOR INTERBASIN USE BY NON-
RIPARIANS.

Section 305.1. BASINS DEFINED, For purposes of interbasin transfers under this
Subtitle, the state shall be divided into five (5) basins as listed below and depicted in
Exhibit 1:

(a) Arkansas River Basin.

(b) Delta Basin.

(c) Ouachita River Basin,

(d) Red River Basin.

() White River Basin,

Section 305.2. AUTHORITY. A person shall be authorized to divert and transfer
excess surface water for interbasin use upon proper application and the granting of a
permit by the Director. Water may be diverted for storage to meet future needs.

Section 305.3. APPLICATION.

(a) Applications for a permit shall be on a form furnished by the Director and shall
be filed with the Director. The applicant shall disclose:
(1) The gquantity of water to be diverted for direct use.
{2) The quantily of water to be stored away from the point of diversion when

needed.

(3) The total amount of water to be diverted.
(4) The proposed time or times of diversion.
(5) The purpose for which the water is to be diverted.
(6) The location of the land on which the water is to be used.
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(b)

{7) The proposed conservation plan.
(8) If for irrigation:
(A) The area and legal description of the lands irrigated.
(B) The kinds of crops to be cultivated under irrigation during the water.
year.
(9) Any other reasonable information requested by the Director,
All other questions contained on the form shall be answered or stated to be not
applicable.

Section 305.4. NOTICE AND HEARING

(a)

(b)

Upon receipt of an application far the interbasin transfer of water, the Director
shall cause to be published a Notice of Application. The notice shall be pub-
lished at the expense of the applicant at least once a week for two consecutive
weeks in the newspaper having the largest circulation in the county from which
the diversion would be made, in the county to which the diversion would be
made, and in any other county through which the diversion would pass. The
notice shall be in the form and shall set forth all pertinent information prescribed
by the Commission.

The application shall be heard by the Director at a time and place to be set by
the Director.

Section 305.5. COMMISSION STAFF DETERMINATION. Prior to the hearing
the Commission shall have made the following determinations:

(a)
(b)
(c)

(d)
(e)

The supply of water available in the basin of origin and in the basin to which
proposed diversion is to be made.

The amount of excess surface water at the point of diversion of the basin of
origin.

The present and future water demands of waler users in the basin of origin.
Whether there are water shortages in the basin at the point of proposed use.
The availahility at a reasonable cost of alternative sources of water,

Section 305.6. APPLICANT TO PROVE. The applicant shall be prepared to prove
at the hearing that:

(a)

(b)
(c)
(d)

The water that is the subject of the proposed transfer can be feasibly transported
out of the basin of arigin to alleviate water shortages existing at the point of
proposed use.

That other available supplies and sources of water in the watershed to which it
is being diverted are inadequate.

That the demands placed upon available water supplies in the watershed to
which it is being diverted exceed the water available for beneficial use.

That no significant damages should result to the basin of origin as a result of
the proposed transfer.

Section 305.7. DIRECTOR'S DECISION.

(a)

Within thirty (30) days following the hearing, the Director shall render his
decision in granting or denying the application for interbasin transfer of water,

50
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(™)

(c)

with any special conditions to be placed thereon to protect the watershed of the

basin of origin and to ensure against an adverse impact of the transfer on other

lawful water users.

The Director shall grant a permit after he determines that:

(1) The water to be used interbasin by a non-riparian will be excess surface
water, as defined herein.

(2) The proposed use is a reasonable and beneficial intended use.

(3) The transfer will cause no significant adverse environmental impact in the
basin of ongin.

In determining the reasonableness of the prupused use the Director may consider

the following:

(1) The lack of availability at a reasonable cost of alternative sources of water.

(2) The environmental impact of the proposed transfer.

(3) The effect of the proposed transfer on other lawful water uses.

Section 305.8, PERMIT CONDITIONS.

If approv
()
(b)
(c)
(d)
(e}

ed, the Director shall issue a permit and shall designate thereon:
The amount of water permitted.

The authorized use.

The point of approved diversion,

Legal description of the land of intended use.

Approval of the conservation plan.

Section 305.9. SPECIAL CONDITIONS.

(2)

(b)

The Director may place upon a permit any special conditions necessary to
ensure that the water to be diverted is excess surface water and to guarantee a
reasonable and beneficial use of the water. The special conditions may include
any reasonable limitations or conditions to protect the environment of the water-
shed of origin and to ensure against an umacceptable adverse impact of the
transfer on other lawful water uses. An example would be limitations on season
or time of withdrawal.

The Director may require the applicant to transfer more water than the applicant
plans to use so thal it may be made available to others in the immediate vicinity
of the proposed route of transportation. The permittee may also be required to
contract with other users for the transportation of a specific quantity of water,
for a specific period, at a reasonable price to be paid to the permittee by the
other users, The price must be based only on the cost of transportation of the
water and not for the water itself.

Section 305.10. LENGTH OF PERMIT. Permits for interbasin transfer may be
issued for a period fixed by the Director, taking into consideration the investment required
by the permittee to utilize the water and the period reasonably required to amortize such
investment, but in no event in excess of fifty (50) years.

Section 305.11.  FILING. Upon the issuance of a permit to divert to non-riparian uses,
the Director shall furnish the permit to the applicant, a copy to the Commissioners and
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cause a copy thereof to be retaimed in the Commission’s records at the office of the
Commission. The permittee shall record his permit in the office of the circuit clerk in
each county through which the diverted water shall pass.

Section 305.12. PERMITTEE WATER USE REPORT. All permittees shall report
the amount of water diverted during each water year of the permit pursuant to Title III
Subtitle IT of these rules.

Section 305.13. CHANGE IN PERMIT CONDITIONS.
(a) Permittee shall notify the Director of his desire to transfer the permit to another
person. Permits are freely transferable.
(b) Permittee wishing to make other changes in permit conditions shall seek prior
approval of the Director. The procedures set out in these rules shall be used for
permit modification other than as set out in Subsection (a).

Section 305.14. FEE.

{a) The Director may require a reasonable fee to be paid with the application for
a permit t0 make an interbasin water transfer to help defray administration
expenses including the investigation and study required to evaluate the applica-
tion, and the cost of a water flow gage(s) and its installation near the point of
diversion.

(b) If the application is not approved, the portion of the fee applicable to the cost
of the water flow gage(s) and its installation shall be refunded.

Section 305.15. CANCELLATION-MISUSE. The Commission may cancel any per-
mil for violation of any condition contained in the permit, that is used for a purpose ather
than stated in the permit or that is used for the diversion of more water than permitted.

Section 305.16. CANCELLATION-NONUSE. The Commission may cancel any per-
mit issued for a period in excess of three (3) years to take reasonable steps to obtain the
ability to utilize the water permitted within two (2) years from the date of issuance of
the permit.

Section 305.17. IRRIGATION PERMITS RUN WITH LAND. Irrigation permits
run with the land described in the permit and can only be assigned to a subsequent owner
or lessee of the land. Permits may not be sold separate and apart from the land, and any
such attempts shall void the permit.

Section 305.18. PREDETERMINED ALLOCATION PLAN. After an application
for a permit to make an interbasin transfer is received, the Director, where deemed
desirable and appropriate, Shall initiate a study consistent with the provisions of Title III
Subtitles VII, VI, [X hereof to determine the allocations that should be made if a water
shortage should occur. The purpose of this advance determination is to allow immediate
implementation of allocations if a water shortage does occur. In selecting the watershed
to be studied, preference shall be given to those areas where a waler shortage is most
likely to occur.
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Section 305.19. WATER LEVEL MONITORING. The same procedure established
herein in Section 304.15 for water flow gage(s) at the point of diversion of water by a
non-riparian for intrabasin transfers shall be applicable to transfers by a non-riparian for
interbasin transfers.

Section 305.20. APPEAL. The applicant or any affected person shall have the right
to protest the decision of the Director in granting or denying the application or the
interbasin ransfer of surface waler or to protest any special conditions placed on the
approval. The appeals pracedure is set out in Title [ Subtitle V of the Commission’s Rules
of Organization and General Operations. No interbasin transfer of water shall be made
until the time for appeal has expired.

SUBTITLE VL INTERSTATE TRANSFER.

Section 306.1. APPLICATION. No application or interstate transfer shall be consid-
ered by the Commission unless it contains all information requested by the Commission
including the following:

(a) Amount of water to be transferred.

(b) Certification has been filed with the appropriate agency of the water receiving

state,

(c) Method and route of transfer.

(d) Point(s) of proposed diversion.

(e) Point(s) of use.

(f} Purpose of use.

(g) Water quality impact of proposed diversion.

Section 306.2. FEE. The Commission may require a reasonable fee to be paid by
the State or out of State entity making the formal request at the time of the request to
help defray administration expenses including the investigation and study required to
evaluate the request for an interstate transfer.

Section 306.3. COMMISSION NOTIFICATION. Upon receiving an application,
containing the information listed in the above paragraph, the Director shall notify the
Commission al its next regular meeting.

Section 306.4. NOTICE AND HEARING. The Commission shall schedule a public
hearing on the request as soon as reasonably possible. Notice of the hearing shall be
published a least once a week or twa (2) consecutive weeks in the newspaper having the
greatest circulation in each of the counties involved.

Section 306.5. COMMISSION DETERMINATION. Within [20 days after the
hearing the Commission must determine whether the out of state water transfer would be
in the public interest of the citizens of Arkansas. In reaching that decision, the Commission
must consider the following factors:

(a2) The supply of water available in Arkansas,

(b) The present and future water demands of water users in Arkansas.

(c) Whether there are water shortages in Arkansas.
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(d) Whether the water o be transported could feasibly be transported to alleviate
water shortages within Arkansas.

(e) The supply and source of water available to the applicant in the state of intended
use,

(f) The demands placed upon the applicant’s supply in the state of intended use.

Section 306.6. REPORT AND RECOMMENDATION.

(a) The Commission shall submit its report and recommendations to the next Regu-
lar Session of the Arkansas General Assembly,

(h) [f the Commission recommends the price to be paid to the State of Arkansas
for all water transferred and how allocation procedures will apply during times
of water shortage.

(¢) Assembly, a compact should be negotiated with the state of intended use and
any other state through which the water would be transported.

SUBTITLE VII. ALLOCATION OF SURFACE WATER DURING
PERIODS OF WATER SHORTAGE-IN GENERAL.

Section 307.1. ALLOCATION DURING SHORTAGES. Whenever a shortage of
water in any stream exists the Commission may on its own initiative, or on the pelition
of any person claiming to be affected by such shortage of water, after notice and hearing,
allocate the available water among the uses affected by the shortage of water in a manner
that each may obtain an equitable portion of the available water.

Section 307.2. WATER USABLE WITHOUT ALLOCATION. The following
water is usable without allocation:
(a) Diversions by any persons of less than 325,900 gallons (1 acre-foot) of water
in any water year.
(b) Water captured by tailwater recovery systems.
(c) Water diverted from lakes, ponds, reservoirs, or springs in the exclusive owner-
ship of one person.
(d) Water previously captured whether transmitted by ditch, channel or pipe.
(e) Water diverted from intermittent streams.
(f) Diffused surface water.
(g) Water captured by instream pit reservoirs, dams constructed pursuant to a lawful
permit, or low water weirs and water stored in federal impoundments.
(h) Non-consumptive usage.

Section 307.3. RESERVED WATER. The following uses and needs shall have a
reserved water right, prior to allocations for other uses and needs:

(a) Domestic and municipal domestic.

(b) Minimum streamflow,

(¢) Federal water rights.

Section 307.4. CRITERIA FOR ALLOCATION. All allocations shall give reason-
able preference first to sustaining life, then to maintaining health, and finally to increasing
wealth. The allocations shall reserve the water required for domestic and municipal
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domestic use, federal water rights and for minimum streamflow and shall then give
preference in the following order for water uses and for types of water diversions:
(a) Priority of Water Use:
(1Y  Agriculture.
(2) Industry.
(3) Hydropower.
(4) Recreation.
(b) Priority of Water Diversions:
(1) Riparian,
(2} Non-riparian intrabasin transfer.
(3) Non-riparian interbasin transfer.
(4) Qut of state transfer.

Section 307.5, RESERVED WATER-PUBLIC SYSTEMS. Water systems histori-
cally dependent upon the affected stream shall receive a reserved water right for municipal
domeslic water use prior to allocations for other uses.

Section 307.6. RESERVED WATER-MINIMUM STREAMFLOWS, Minimum
streamflows as established pursuant to Title 11T Subtitle 111 of these rules shall receive a
reserved water right prior to allocations for other uses.

Section 307.7. RESERVED WATER-FEDERAL WATER RIGHTS. There may

be some water over which the United States has a preemptive right that is superior to
rights of others.

Section 307.8. REGISTERED RIPARIAN USER. Any riparian landowner who has
property registered a water diversion with the Commission in compliance with Ark. Code
Ann. 15-22-215 and the rules of the Commission shall be granted an allocation of water.

Section 307.9. UNREGISTERED RIPARIAN USER. Any riparian landowner who
has not previously diverted water nor timely registered any previous water diversions
with the Commission, may not be granted any allocation of water during times of shortage
above that required for domestic use.

Section 307.10. PERMITTED NON-RIPARIAN USER. Non-riparian uses, includ-
ing intrabasin, interbasin, and interstate transfers, previously authorized by the
Commission which are beneficial and which do not interfere with the uses enumerated
herein in Section 307.5, 307.6, 307.7, 307.8 and 307.9 may be granted an allocation.

SUBTITLE VIII. PROCEDURE FOR THE ALLOCATION OF SUR-
FACE WATER DURING PERIODS OF SHORTAGE.

Section 308.1. INFORMATION REQUIRED IN THE PETITION., The following
information must be included in any petition for allocation:
(a) Name, address, telephone number of petitioner.
(b) Water diversion registration certificate numbers of peitioner from previous
years, if any.
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(¢} Current water permit number, if applicable.

(d) Name of stream from which diversion is being made or from which diversion
IS sought.

(¢} Description of petitioner’s land or water diversion to include county, section,
township and range.

(f) Petitioner’s requirements for use of water, if for irrigation of farm crops type
of crop (soybeans, rice, etc.) and acreages of each type.

(g) Name and address of any person allegedly depriving the petitioner of his lawful
water right and a full explanation of that water use.

(h) Vicinity details on topographic or other appropriate map, with outline of irri-
gated acres and points of diversions.

Section 308.2. NOTICE OF PETITION AND INFORMAL RESOLUTION.
Within five (5) working days after receipt of a petition from a person the Director finds
eligible to receive an allocation of water, the Director shall notify the affected persons
by certified mail that a petition has been received by the Commission requesting an
allocation of water. This notice will advise the affected persons of the following:
(2) Name of petitioner and substance of the petition.
(b) The affected persons right to discuss the matter with the petitioner and the
Commission staff, as an alternative to a hearing on mandatory allocation by the
Commission.

Section 308.3. INFORMAL RESOLUTION-FAILURE TO RESOLVE. If an
affected person fails to either respond 1o the Director’s invitation to discuss the complaint
or does not agree to voluntarily share the available water supplies within a period of
seven (7) days after receipt of notification, the Commission will then proceed to initiate
the process of allocation if the Commission finds a water shortage exists or is imminent.

SUBTITLE IX. FORMAL ALLOCATION OF SURFACE WATER
DURING PERIOD OF WATER SHORTAGE.

Section 309.1. HEARING DATE AND LOCATION. The Director shall establish
a date or a public hearing on the matter. If matters to be considered at the hearing are of
general application throughout the State, the hearing shall be held in the City of Little
Rock, and notice with respect thereto shall be published in a newspaper of general circula-
tion throughout the State. If the purpose of the hearing relates only to surface water within
one county, thal hearing shall be held in the county involved, and notice of the hearing
shall be published in the newspaper having the greatest circulation in that county. If the
purpose of the hearing is with respect to surface water in more than one county, the
hearing shall be held in one of those counties and notice shall be published in one or
more newspapers which together have the greatest circulation in all of the counties
involved.

Section 309.2. HEARING NOTICE. A notice of this hearing will be sent by certi-
fied mail to the petitioner and all affected persans.
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Section 309.3. HEARING OFFICER. The hearing will be chaired by a Commis-
sioner, the Director or a member of the Commission’s staff designated by the Director.

Section 309.4. PRE-HEARING STAFF REVIEW, Prior to the public hearing, the
Commission staff, in communication with other interested Federal or State agencies will
make an investigation of the alleged water shortage which shall include the following
information:

(a) Verification of information submitted by petitioner.

(b) Water use requirements of all persons lawfully taking water from the stream.

(c) Classification of diversions as either riparian or non-riparian.

(d) Quantity of water in stream under varving flow levels.

(e) Determination of in-stream beneficial uses and quantity of water required therefor.

(f) Quantity of water available for diversion under varying flow levels.

{g) Quantity allowable to each diverter on a daily basis.

Section 309.5, NOTICE OF DIRECTOR’S RECOMMENDATION. Prior to the
public hearing, the other affected persons will be advised of the Director’s findings of
their water use requirements and will also be advised that the Commission will ask for
verification during the public hearing.

Section 309.6. COMMISSION DECISION. All information gathered by the Com-
mission staff and presented at the hearing shall be analyzed and considered by the
Commission before making allocations. Within ten (10) working days after the public
hearing, the Commission will make a determination concerning the alleged water shortage
and issue the appropriate orders to the affected persons.

Section 309.7. NOTICE OF DECISION. The petitioner and all affected persons
will be notified of the Commission's determination by certified mail.

Section 309.8. APPEALS. The petitioner or any affected person shall have the right
to appeal decision under this subtitle. Appeals procedure is set out in Title I Subtitle V
of the Commission’s Rules of Organization and General Operation.

SUBTITLE X. COMMISSION INITIATED ALLOCATION.

Section 310.1. PROCEDURE. If the Commission determines that a shortage exists
and decides that allocation of available water is necessary, the Director shall notify all
registered and permitted diverters that the conditional allocation orders previously
assigned are in effect if conditional allocation orders have not been issued, hearing proce-
dures shall be initiated as provided herein in Title 111 Subtitle X,

SUBTITLE X1. IMPLEMENTATION OF ALLOCATION PLAN.

Section 311.1. ALLOCATION PLAN-IN GENERAL. Allocations will be
expressed as a percentage of available water in the stream under varying levels of flow
on a daily basis. Percentages will vary from 0% (The level of minimum streamflow) to
100%. Each diverter who is assigned a water allocation will be provided a chart containing
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allowable daily pumping allocations expressed both as a percentage and as a quantitative
measure. If a staff gage is determined by the Director to be necessary, the charts shall
also contain the corresponding applicable staff gage reading. Such streamflow staff gage
at the point of diversion will have markings relevant to the chart, and diversions are
permitted when the streamflow is in the yellow zone on the gage, as defined in Section
304.15.

Section 311.2. CONSERVATION PLAN. As a part of the allocation plan, the Com-
mission shall require the development and implementation of a conservation plan by any
and all diverters, The conservation plan may be required with or without a reduction in
a diverter's withdrawals.

Section 311.3. INSTALLATION OF MONITORING DEVICES. Unless installed
by the Commission, diverters assigned a water allocation will be responsible for the
installation and maintenance of such water level gages at diversion points as the Commis-
sion may direcl. Assistance in installation and maintenance of gages may be provided by
the Commission.

Section 311.4. ALLOCATION LEVEL. If the streamflow reached the allocation
level (Yellow zone on staff gage), whether allocations have been implemented by the
Commission or not, the diverter shall comply with the allocation assigned him.

Section 3 L.5. NON-DIVERSION LEVEL. If the streamflow reaches the minimum
stream flow (red zone on staff gage), whether allocations have been implemented by the
Commission or not, all diverters must stop all pumping immediately except for water
withdrawn for domestic and municipal domestic use.

Section 311.6. WATER LEVEL MONITORING, When an allocation has been
implemented, it will be the responsibility of the diverter to read the gage nearest his point
af diversion on a frequency to be determined by the Director.

Section 311.7. NO TIME OR RATE RESTRICTIONS PROVIDED DAILY
ALLOCATIONS NOT EXCEEDED. There will be no restriclion gn the time or rate
of pumping when the level of flow is above he diverters designated minimum staff gage
reading, provided daily pumping allocations are not exceeded.

Section 3118, CEASE ALLOCATION, When the Director determines that suffi-
cienl water exists in a stream (o meet the requirements of all diverters, (al or above green
zone on slatf gage) the allocations will cease to be applicable and all diverters will be
notified by the Director.

SUBTITLE XII PENALTIES,

Section 312.1. LOSS OF ALLOCATION, Failure to comply with the provisions of
these rules will invalidate any allocation previously granted by the Commission and
willful violations may prejudice their future applications for permits or allocations.
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Section 312.2. ADDITIONAL PENALTIES. In addition to other penalties autho-
rized by these rules, the Commission may invoke penalties as provided in Ark. Code
Ann. 15-22-204, All penalties received shall go to the Arkansas Water Development Fund.

SUBTITLE XIII EMERGENCY ALLOCATIONS

Section 313.1. TIME FRAME COMPRESSION. When the Commission either
receives a petition for allocation or determines that a shortage exists, which in the opinion
of the Commission requires an immediate determination of the need for allocation, an
emergency may be declared by the Commission and the time frames for actions set forth
in these rules may be shortened to whatever extent the Commission deems necessary.

Section 313.2, MODIFICATION FOR PUBLIC HEALTH, SAFETY, OR WEL-
FARE. When the Commission determines that the shortage of water is 50 severe that
public health, safety or welfare is significantly affected, they may declare an emergency
and modify any advance determination developed under Section 304.14, Section 305.18
or the priorities set out in Title III Subtitle VII such that the effects upon the public
health, safety or welfare is minimized.
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RULES FOR UTILIZATION OF GROUND WATER

[As Adopted September 20, 1989]
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RULES FOR UTILIZATION OF GROUND WATER

[As Adopted September 20, 1989)
SUBTITLE 1. GENERAL.

Section 401.1, PURPOSE. The purpose of these rules is to establish a procedure for
reporting ground water use. It is important to obtain reliable ground water use data for
planning purposes to determine where the critical ground water areas exist or are likely
to exist. These rules are in keeping with the policy of the State of Arkansas to encourage
the conservation of ground water for use by future generations.

Section 401.2. ENABLING AND PERTINENT LEGISLATION,
(a) Ark. Code Ann. 15-22-30! et seq., Determination of Water Use Requirements.
(b) Ark. Code Ann. 15-20-302 et seq., Soil and Water Conservation Commission.
() Ark. Code Ann. 16-22-20I et seq., Allocation and Use of Water.
(d) Ark. Code Ann. 15-22-201 et seq., Water Development Projects Generally.

Section 401.3. DEFINITIONS. The following definitions shall apply to all parts of
these rules:

(a) Arkansas Water Plan: The comprehensive program for the orderly develop-
ment and management of the State’s water and related land resources developed
by the Commission.

(b) Commission; The Arkansas Soil and Water Conservation Commission as
defined in Ark, code Ann, 15-20-20I et seq.

(¢) Critical Ground Water Area:

(1) For water table conditions:

(A) Water levels have been reduced such that fifty percent (50%) or less
of the thickness of the formation, is saturated and average declines of
one (1) foot or more have occurred for the preceding five (5) years; or

(B) Ground water quality has been degraded or trends indicare pmbable
future degradation that would render the water unusable as a drinking
water source or for the primary use of the aquifer.

(2) For artesian conditions:

(A) Potentiometric surface has declined below the top of the formation
and average annual declines of one (1) foot or more have occurred
for the preceding five (5) years; or

(B) Ground water quality has been degraded or trends indicate probable
future degradation that would render the water unusable as drinking
water source or for the primary use of the aquifer.

(d) Director: The Executive Director of the Arkansas Soil and Water Conservation
Commission, as defined in Ark. Code Ann. 15-20-201 et seq.

(e) Domestic Use: The use of water for ordinary household purposes including
humans consumption, washing, the watering of domestic livestock, poultry and
animals and the watering of home gardens or consumption by the household.

(f) Ground Water: Water beneath the surface of the ground, whether or not flow-
ing through known and definite channels.
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(g) Person: Any natural person, partnership, firm, association, cooperative, munici-
pality, county, public or private corporation, and any federal, state or local
governmental agency.

(h) Safe Yield of Ground Water: The amount of water that is available on a
dependable basis without lowering the water table or potentiometric surface to
levels which may dewater or cause compression of the aquifer and destroy its
usefulness,

(i) Water Year: A twelve (12) month period beginning on October 1 of any year.

SUBTITLE II. GROUND WATER USE REGISTRATION.

Section 402.1. REQUIREMENT TO REGISTER.
(a) AN persons who withdraw ground water, except as herein after exempted, shall
report the withdrawal no later than March 1st for the prior water year.
(b) The reports shall be made on forms provided by the Commission and shall be
made to the Commission or to their local Conservation District(s).

Section 402.2. EXEMPTIONS. The following withdrawals are exempt from the require-
meant of reporting:
(a) Water withdrawn from individual houschold wells used exclusively for domestic
use.
(b) Water withdrawn from wells having 2 maximum potential low rate of less than
fifty thousand gallons per day.

Section 402.3. REPORT CONTENT. The reports shall contain all information requested
including the following information:
(a) For Water Used for Agricultural Irrigation:
(1) Number and size of wells.
(2) Name of waler users.
(3) Crops and acreage irrigated.
(4) Quantity of waler used.
(5) Legal Description of the lands irrigated, which may be depicted by appro-
priatec maps.
(b) For Water Used for Other Than Agricultural Irrigation:
(1) Number and size of wells.
(2) Name of water users and location of the use.
(3) Use made of the water and the quantity used.

Section 402.4. REPORT-NO CHANGE IN WATER USE. After the initial report
in compliance with this rule, persons whose water use remains unchanged from the prior
water year need only report no change in water use.

Section 402.5. REVIEW OF FORM. The Director shall annually review the form
used in obtaining the information required in registering withdrawals of ground water
and shall alter or amend such form as necessary to comply with laws of the State of
Arkansas and rules of the Commission.
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Section 402,6. FAILURE TO REGISTER

(a)

(b)

(c)

(d)

Any person who fails to timely register ground water withdrawal as required
by law and these rules shall pay reporting fees as follows:

Classification  Fee for Failure to Register by Specified Due Date
First Failure . . . . .. No Fee - Written Notice to Timely Register
Second Failure . . . . . . .. . ... ... ... ... $ 50.00
Thind Batlioow ;i ooi as 5% B3 555 adiatiass v &% o £260.00
Fourth and subsequent Fuilure . . . . . . . . .. ... ... £500.00

Earth prior late registration of Ground Water or Surface Water under the Rules
or utilization of Surace Water shall be considered a late registration for classifi-
cation purposes under these rules.

For first and second late registration classifications, all late registered ground
water withdrawals and surace water diversions by a single person in a single
water year shall be considered one late registraion or fee purposes.

For third, fourth and subsequent late registration classication, each late regis-
tered ground water withdrawal and surace water diversion or each water year
may be considered a separate late regisration for fee purposes.

SUBTITLE I11. CRITICAL GROUND WATER AREAS.

Section 403.1. CRITTCAL GROUND WATER AREAS-DESIGNATION AND
MONITORING, The Arkansas Water Plan published by the Commission delineates all
current critical ground water areas of the state. The Commission shall continue to study
and monitor ground waer usage and designate other areas as necessary if they become

critical.

Section 403.2. NOTICE OF WITHDRAWALS WITHIN CRITTCAL GROUND
WATER AREA.

(a)

(b)

All persons reporting the withdrawal of ground water from a critical area shall
be notified by the Commission annually that the well is in a critical area.

The notice shall state that withdrawals within the critical are likely exceeding
the safe yieid, and that continued withdrawals at the same ratc may lower Lhe
water table to make pumping uneconomical, cause injurious subsidence of the
soil, degrade he water quality so that it is no longer usable, and permanently
affect the ability of the aquifer 1o recharge.
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Arkansas Code of 1987 Annotated
Inciuding Acts of 1989 General Assembly

Chapter 22, Subchapter 2 - Allocation and Use Generally

15-22-201. Declaration of policy.

(2)

(b)

In recognition of the fact that there is rainfall over the State of Arkansas in rainy
seasons more than ample to provide sufficient surface water for the use of persons
in this State during those scasons, that most of this surplus water is now wasted and
completely lost, and does damage to fertile sail while being wastefully lost, and that
during other periods the supply of surface water has been and may be inadequate
for needed use, it is declared to be the policy of the State of Arkansas to encourage
and provide methods for conserving surplus surface water for future use.

To that end it is declared to be the purpose of this subchapter to permit and regulate
the construction of facilities to store surplus surface water for future use, (o protect
the rights of all persons equitably and reasonably interested in the use and disposition
of surface water to maintain the normal flow of all streams and preserve the fish
therein, to prevent harmful overflows and flooding, and conserve the natural
resources of the State of Arkansas.

History. Acis 1957, No. Bl § 1; AS.A.
1947, § 21-13010.

15-22-202. Definitions,
As used in this subchapter, unless the context otherwise requires:

(1)
(2)

(3)

(4)
(5

(6)

(A)
(B)
(C)
(D)
(E)
(7)

(8)

“Commission” means the Arkansas Soil and Water Conservation Commission;
“Conservation district” means conservation districts created under the Conservation
Districts Law, § 14-125-101 et seq.;

“Diffused surface water” means water occurring naturally on the surface of the
ground other than in natural channels, lakes, or ponds;

“District™ means conservation district or regional water district;

“Domestic use” means the use of water for ordinary household purposes, including
human consumption, washing, watering of domestic livestock, poultry, and animals,
and watering of home gardens for consumption by the household;

“Minimum streamflow” means the quality of water required to meet the largest of
the following instream flow needs as determined on a case-by-case basis:
InterState compacts:

Mavigation;

Fish and wildlife;

Water quality;

Aquifer recharge;

“Ordinary high watermark” means the line delimiting the bed of a stream from
its bank, that line at which the presence of water is continued for such length of
time as lo mark upon the soil and vegetation a distinct character;

“Person™ means any natural person, partnership, firm, association, cooperative,
municipality, country, public or private corporation and any State or local government
agency;
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(9) “Regional water district” means a regional water distribution district created under
the Regional Water Distribution Act, § 14-116-101 et seq.;

(10) “Stream”™ means a stream of water and its channel, including springs, lakes, or
marshes in which the stream originates or through which it flows, where the stream
flows in a reasonably definite channel, excluding a depression, swale, or gully,
through which diffused water flows.

History. Acts 1957, No. 81, § % 1963,
Mo 14, § 15 1969, No. 180, § 1. ASA,
1947, § 21-1302; Aca 1959, Na, 469, § 1.

15-22-203. Cumulative effect.

The provisions of this subchapter shall be cumulative of all existing statutes of this State
with respect to matters governed by this subchapter and shall not be construed to repeal
any statute or provision thereof. However, the construction and maintenance of a dam in
accordance with the provisions of this subchapter shall be lawful, and no work for the
construction of a dam on any stream shall be done without a permit from the Commission
issued in accordance with the provisions of this subchapter.

Histary. Acts 1057, Na. 81 § 11:
ASA 14T, | 25-1310L

15-22-204. Penalties - Enforcement.

(a)(1) Any person who violates any provision of this subchapter shall be guilty of a
misdemeanor and subject to imprisonment not to exceed six (6) months, or a
fine not to exceed ten thousand dollars ($10,000), or both.

(2) For a continuing offense, each day during which the offense is committed shall
be considered a separate violation.
(t) The Commission shall enforce its regulations and orders by any or all of the follow-
g
(1) Revocation of any permit or suspension from any program administered by the
Commission:
(2) Suit for injunction or for damages, or both;
(3) Civil penalties not to exceed ten thousand dollars ($10,000), or both.
(c) All penalties received shall go to the Arkansas Water Development Fund.

Histary, Acis 1957, Mo, 8L, § 1% 1969,
Ma. 217, § 1 ARA 1947, § 210013
Acts 1989, No. 258, § 1

15-22-205. Powers of Commission regarding waters.
(a) The Commission shall have the power to:
(1) Issue permits for the construction of dams 0 impound water,
(2) [Issue cerlificates of registration of water diveried from streams; and
(3) Make allocations among persons taking water from streams during periods of
shortage, to the extent and in the manner provided by law.
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(b) To that end it shall conduct hearings and promulgate rules, regulations, and orders
under the procedure prescribed in this subchapter.

History. Acts 1957, No. B1, § 4; 1963,
No, 14, § 18; 1969, Mo, 150 § Z; 1985
No. 475, § 13 AS.A, 1947, § 71-1304.

15-22-206. Procedure for making rules, regulations, and orders - Meetings.

(a)(1) No rule, regulation, or order, including a change, renewal or extension thereof,
shall be made by the Commission except after reasonable notice and public
hearing with respect thereto.

(A) If matters to be considered at a meeting are of general application through-
out the State, the meeting shall be held in Little Rock, Arkansas, and notice
with respect thereto shall be published in a newspaper of general circulation
throughout the State.

(B) 1f the purpose of the meeting relates only to waters within one (1) county,
that meeting shall be held in the country involved, and notice of the meeting
shall be published in a newspaper of general circulation in that county.

(C) If the purpose of the meeting is with respect to waters in more than one
(1) county, the meeting shall be held in one (1) of those counties, and
notice shall be published in one (1) or more newspapers which together
have general circulation in all of the counties involved.

(1) The naotice, with respect to any meeting, shall State the time and place at which
the meeting will be held and the matters to be considered by the Commission
at that meeting,

(b) If the Commission elects to give notice to any person by personal service, such
service shall be made by the sheriff of the county in which the meeting is to be held,
by one (1) of his deputics, or by any agent of the Commission. Proof of service
shall be by the affidavit of the person making personal service.

(c) Each rule, regulation, and order made by the Commission shall be in writing and
shall be entered in full in a book to be kept by the Commission for such purpose,
which book shall be a public record and be open to inspection at all times during
reasonable office hours. A copy of any such rule, regulation, or order, certified by
a member of the Commission or the Executive Director of the Commission, shall
be received in evidence in all courts of this State with the same effect as the oniginal.

History. Acts 1987, No. A1, § 5; 1985,
No, 475, § 2 ASA, 1947, £ 211305,

15-22-207, Administration of oath to witnesses.

Any member of the Commission, or its Executive Director or attorney, shall have power
to administer an oath to any witness in hearing, investigation, or proceeding under the
provisions of this subchapter.

Hisiory. Acts 1957, No. 81, § 3; 1953,
No. 14, 5 18; ASA, 1917, § 21-1303,
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15-22-208. Subpoenas - Refusal to testify.

(a) The Commission, or any member thereof, is empowered (o i8sue a subpoena for any
wilness to require his attendance and the giving of testimony before the Commission,
and to require the production of books, papers, and records in any proceeding before
the Commission which may be material to questions lawfully hefore the Commission.

(b) The subpoena shall be served by the sheriff of the county in which the person
subpoenaed resides, by his deputy, or by any other officer authorized by law to serve
process in this State.

{c) If any person fails or refuses to comply with a subpoena issued by the Commission,
or any member thereof, or refuses to testify or answer to any matter regarding which
he may be lawfully interrogated, the circuit court of the county in which the person
is domiciled, on application of the Commission, may:

{1} 11term time or vacation, i1ssue an attachment for the person;

(2) Compel him to:

(A} Comply with the subpoena;

(B) Appear before the Cornmission;

(C) Produce the documents;

(D) Give his testimony upon such matters as may be lawfully required;

(3) Punish for contempt any person who fails to obey any such order, as in a case
of disobedience of a like subpoena issued by or from that court or for refusal
to testify therein,

(d) With respect to any such person who is not domiciled in Arkansas, the circuit court
of the county in which the hearing involved is being held, or is to be held, shall
have jurisdiction,

Histore, Acts 1957, No. 81, § 5, A SA
1947, § 201305

15-22-209. Appellate review,
Any person affected by any rule, regulation, or order made by the Commission or action

taken may obtain review of such action pursuant to the Arkansas Administrative Procedure
Act, § 25-15-201 et seq.

Histore. Acts 1957, Mo, 81, § 12; 1969,
No 180, § 5: AS.A 1947, § 21-13.12;
Acls 1989, Mo, 258, § 3.

15-22-210. Permits required for dam construction - Conditions for issuance.

No person shall have the right to construct or own a dam to impound water for any

purpose unless and until he obtains a permit from the Commission to construct or own

that dam on the following condilions;

(1) Any permit granted shall be on the condition that the dam constructed under it shall
be so constructed and operated that there will be impounded only surplus surface
waters thereby and that there shall be discharged each day from the water impounded
by it a guantity of water as may be fixed by the Commission as that necessary to
preserve, from time to time, below the dam, the flow of any stream involved at a
rate designed to protect the rights of any lower riparian owner, and the fish and
wildlife dependent thereon; and the dam shall be constructed in such manner and
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(2)

(3)

(4)

(3)

maintained in such condition as to preserve the life of the dam and reservoir for the
period of time for which the permil is issued and to adequately protect the lives and
property of those persons downstream from the site of the dam;
Any representative of the Commission shall have the right, at anytime, to enter upon
the land upon which the dam is built, or is to be built, to inspect work of construction
thereof and the maintenance and operation of the dam after construction. If the
Commission determines that the dam is unsafe, it shall request in writing that the
owner of the dam perform such repair as the Commission deems necessary 1o assure
the safety of the dam. If the owner fails to perform adequate repair within a reason-
able period of time, as determined by the Commission, the Commission shall cause
the dam to be repaired or breached, or cause any other necessary action to be taken
and the cost incurred by the Commission in performing such repair shall be a lien
against the property whereupon the dam is located. The Commission shall perfect
the lien by filing a notice of the lien with the circuit clerk of the county wherein the
dam is located. The notice shall constitute a lien as of the date of the expenditure
of the moneys by the commision. The lien shall have priority second only to the
lien of real estate taxes imposed upan the dam. Further, no action shall be brought
against the State or the Commission or its agents or employees for the recovery of
damages caused by the partial or total failure of any dam or reservoir or through the
operation of any dam or reservoir upon the grounds that the defendant is liable by
virtue of any of the following:
(A) The approval of the dam or reservair, or approval of flood handling plans during
construction;
(B) The issuance or enforcement of orders relative to maintenance and operation of
the dam or reservoir;
(C) Control and regulation of the dam or reservoir;
(D) Measures taken to protect against failure during an emergency;
Each permit shall, with reasonable definiteness, describe the location of the dam and
the land necessary for impounding water by means thereof. No dam shall be con-
structed or operated so as to impound water on any land other than on land which
the applicant for the construction thereof owns or has the right to occupy during the
period for which the permit is issued. Any person who constructs and maintains a
dam under the provisions of this subchapter shall have the right to occupy land in
the bed of any stream, which land is owned by the State and is required to impound
the water impounded by the dam;
The permit shall be for a period fixed by the Commission not less than that found
by the Commission to be necessary to permit amortization of reasonable indebted-
ness, if any, incurred in connection with the construction of the dam; but in no event
in excess of fifty (50) years. Any such permit, for good cause shown, may be
extended by the Commission by order entered not more that five (5) years prior to
the expiration of that permit, the extension of the permil to be for an additional
period to be fixed by the Commission, which additional period shall in no event
extend longer than fifty (50) years;
Within six {6) months after title to any dam, for which a permit is issued under the
provisions of this subchapter, is purchased or inherited by, or otherwise becomes
vested in, any person not holding a permit to own and operate the dam, the transferee
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of the title shall so notify the Commission, which shall immediately issue a new
permit to the transferee; otherwise, the permit issued hereunder shall terminate six
(6) months following the transfer of title, during which time the transferee will not
be deemed in violation of this subchapter.

Himtory, Acts 1957, Mo, 81, § 6 1969,

Mo, LN, 5 3 1980, Mo, 309, § 13 1945,
Mo 475, § 3 AS AL 1947, § 21-1306;

Acts 1987, No. 592, § 1.

15-22-211. Permits - Application,

(a) The applicant for a dam construction permit shall file with the Commission, upon
a form prescribed by the Commission, an application accompanied by plans and specifica-
tions for the construction and manner of operation and maintenance of the dam.

(b) The Commission shall examine the plans and specifications of the dam and conduct
other necessary investigations for the granting or denial of the permil, including inspection
of the site of the proposed construction,

(c) The application for a dam construction permit shall be accompanied by the dam
permil application review fee as specified in § 15-22-219,

Histérry, Acts 1957, No. 81, § 6: 1969,
Moo TR0, § 0 ASAL 1947, § 21-1308;
Aty 1984, Mo, 6HS, § 1

15-22-212. Permits - Notice of application - Hearing,

(a) Upon receipt of the application, and before granting or denying the permit, the
Commission shall cause notice of the filing thereof to be published for two (2) weeks in
some newspaper published and having a general circulation in each county wherein the
dam and area necessary for the impounding of water by means thercof is located. The
notice shall, with reasonable definiteness, describe the size and location of the proposed
dam and reservoir and shall call upon all interesied persons having questions or objections
pertaining thereto and desiring public hearing thereon to make their questions or objections
known within twenty (20) days after publication of the notice to the Commission in
writing, including their names and post office addresses.

(b) Upon the expiration of twenty (20) days after the notice provided in subsection (a)
of this section, the Commission shall grant the permit. However, should a hearing be
requested as provided in subsection (a) of this section or desired by the Commission, the
Commission shall schedule a public hearing and shall by certified mail, return receipt
requested, notify the applicant and all interested persons of the date, time, and place
thereof, after which it shall cither grant or, for good cause shown, deny the permit.

Himory. Acts 1957, Ma BL, § & 1969,
Mo THD, § 1; AS A 17, § 21-1308

15-22-213. Permits - Modification or cancellation.
Any permit, or an extension thereof, issued by the Commission may be modified or
cancelled by order of the Commission after notice and hearing upon the failure of the
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person holding the permit to maintain the dam adequately or to comply substantially with
any condition of the permit with respect to its operation.

History, Acts 1957, Na, 81, § 6 1969,
Now 180, § 3; Mo 475, § ASA,
1947, § 21-1306.

15-22-214. Exemptions.

(a) No permit shall be required for any dam which impounds less than fifty (50) acre-
feet of water or is of a height less than twenty-five (25) feel.

(b) No permit shall be required for any dam the height of which is at or below the
ordinary high water mark on the stream.

() A permit shall be required of a dam exempted from a permit under subsection (a)
or (b) of this section, if, upon petition by persons affected and after notice and hearing,
the Commission determines that the proposed dam would pose a significant threat to life

or property.

Hisory, Acts 1957, No. 81, § 10; 1969,
No. 180, § 4; 1985, No. 475, § & AS.A.
1947, § 21-1310; Acss 1989, No. 685, § 2

15-22-215. Certificates of registration - Water diversion - Exceptions.

(a) Any person diverting water from any stream, lake, or pond, except those natural
lakes or ponds in the exclusive ownership of one (1) person, shall register the division
with the Commission or their local conservation district.

(b) Each registration shall set forth:

(1) The name and post office address of the registrant;

(2) The source of water supply and location of the point of diversion, the manner
of the diversion, whether a dam is utilized, and the size and location of any such dam;

(3) The purpose for the water diversion;

(4) The estimated quantity of water diverted for direct use, and the quantity of water
stored away from the point of diversion for use when needed;

(5) The location of the land on which the water is used, and, if for irrigation, the
area and legal description of the lands irrigated, which may be depicted by the use of
appropriate maps, and the kinds of crops cultivated under irrigation during the year;

(6) The times during the water year that the water was diverted;

(7) Any other reasonable information requested by the Commission in the perfor-
mance of its duties under the laws of the State of Arkansas.

(c)(1) The registration shall be based upon a water year, the twelve (12) month period
beginning October 1 and ending the next September 30.

(2) Registrations shall be submitted annually no later than March 1 for the prior
waler year.

(d) After the initial registration, persons whose water use remains unchanged from
prior year need only report no change in water use.

(e} Upon receipt of the registration by the Commission, it shall be the duty of the
Commission to furnish to the registrant a certificate of registration containing all the
information as set forth by the registrant,
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(f) In any proceeding before any court ar the Commission for the adjudication of rights
to divert water from any stream, lake, or pond, no party shall be granted any allocation
of water above that required for domestic use unless he has complied with the provisions
of this section. However, this section shall not operate to allow a nonriparian use of water
to supersede, subordinate, or otherwise take priority or precedence over a riparian right
1o divert water from a stream, lake, or pond.

(g)}) Any person who fails to register a diversion as required by subsections (a) and
(b) of this section shall be subject to a late reporting fee of not more than five hundred
dollars ($500) for each year he fails to register.

(2) At the direcdon of the Comimission, the Atorney General or the Commission’s
counsel shall bring suit on the relation of the State of Arkansas for the collection of
the fee.

(3) All fees received shall go to the Arkansas Water Development.

History, Acis 1957, No. 81, § 18, as
added by Acis 1969, No. 180 § 6 AS.A
1947, § 21-1326; Acts 1989, No. 408, § 1.

15-22-216. Right to take impounded water.

Any person constructing a dam under permit issued under the provisions of this sub-
chapter shall have the exclusive right to take water from the reservoir created by that
dam so long as the dam is maintained and operated under permit from the Commission,
subject to his obligation to discharge water from the dam as provided in the permit, and
shall have the right to exclude all persons from the water impounded by that dam.

(1) However, if the dam causes water to be impounded unlawfully on land which the
person maintaining the dam does not own or have the right to accupy, the owner of the
land so unlawfully occupied shall have the right to take water from the impoundment at
a point on his land, so long as such water is unlawfully impounded on his land.

(2) The owner of land so unlawfully occupied by impounded waters may, in addition
to the above right to use water, have the right to recover in an action at law all damages
resulting from the unlawful trespass. The cause of action shall not accrue until the land
shall be actually unlawfully occupied by water thus impounded.

History, Acts 1957, No, 51, § 7 AS A
1947, § 21-1307

15-22-217. Allocation during shoriages.

(a) Whenever a shortage of water in any stream, or part thereof, exists to the extent
that there is not sufficient waler therein to meet the requirements of all water necds, the
Commission, on its own initiative or on the petition of any person affected by such
shortage of water, after notice and hearing, may allocate the available water therefrom
among the uses of water affected by the shortage of water in a manner that each of them
may obtain an equitable portion of the available water.

(b) In allocating water in such a case, the Commission may consider the use that each
person involved is to make of the water allocated to that person.

(c) In making such allocations of water, reasonable preferences shall be given to differ-
ent uses in the following order of preference:

{1) Sustaining life;
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(2) Maintaining health; and
(3) Increasing wealth,

(d) Water needs shall include domestic and municipal water supply needs, agricultural
and industrial water needs, and navigational, recreational, fish and wildlife, and other
ecological needs.

(e} The following priorities shall be reserved prior to allocation:

(1) Domestic and municipal domestic;
(2) Minimum streamflow;
(3) Federal water rights,

Hisory, Acw 1957, Na. 81, § B ASA
1947, § 20-1308; Acta 1989, Mo. 460, § 2

15-22-218. Right io acquire title and use water stored in a governmental reservoir.

(a)

(b)

(c)

(d)

Any person shall have, to the full extent that the State of Arkansas can grant that

right, the right to acquire absolute title to and use for any purpose water allocated

for local use and stored in any reservoir created by the construction of a multipurpose
dam by the Corps of Engineers, U.S. Army for the United States Government or
any agency thereof.

The right shall vest in the person upon his compliance with the following conditions:

(1) Upon filing with the Commission a notice of intent to negotiate and contract
with the United States Government for the withdrawal of water from the reser-
voir;

{2) Upon the person executing a contract with the United States Government or
any agency thereof for the withdrawal of water from the reservoir and filing
the contract with the Commission.

The notice of intent shall set forth in detail the name of the person whao is filing the

notice and the place of the reservoir. The act of filing the notice of intent shall

empower the person to negotiate and contract with the United States Government,
or any agency thereof, for the water.

Any person who has acquired title to and use of water stored in a United States

Government reservoir shall file with the Commission a certified copy of the contract

made with the United States Government for the withdrawal of water, and shall

annually thereafter file with the Commission a detailed report of the amount of water
withdrawn and for what purpose the water is used.

History. Acts 1957, No, 8], § % AS A
1947, § 211309,

15-22-219. Fees

{a)

Any person applying for a permit and having plans and specifications examined
under § 15-22-211 shall, in consideration therefor, pay to the Commission an initial
dam permit application review fee equal to one percent (19%) of the estimated cost
of construction for the dam, which, in any case, shaill not be less than one hundred
dollars ($100) nor more than five hundred dollars ($500). The dam permit application
review fee shall be assessed as an initial fee upon application for the dam permit or
upon a major modification of a dam requiring the issuance of a revised permit.
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(b} Any person obtaining a permit under the provisions of § 15-22-210 shall, in consider-
ation therefor, pay lo the Commission a fee equal to five cents ($.05) per acre-
foot of water which the dam involved is designed to impound, but not less than
twenty- five dollars ($25.00). The permit shall provide that the same fee shall be
paid by that person to the Commission each year thereafter during which the dam
is maintained, on or before the anniversary date of the issuance of the permit.

(¢) The fees in subsections (a) and (b) of this section shall be deposited by the Commis-
sion to the Arkansas Water Development Fund to be used by the Commission as
provided by law and shall not be paid into the State Treasury,

History. Acts 1957, Mo, B, § 14; 1963
Wo, 106, § |: ASA. 1947, § 21-1304;
Acis 1989, No, GRS, § 3

15-22-220. Continued water use study.

The Commission shall gather and compile, from time to time, information as to the use
of surface water in this State and the needs of the citizens of this State for surface walter,
that the information my be available to officials of this State and to its citizens.

History. Acts 1957, Mo, B, § 15; ASA
17, § 21-1315,

15-22-221. Delegation of allocation authority.

(a) The Commission may delegate the power o allocate water during times of shortage,
as provided in this subchapler, to conservation districts and regional water districts.

(b) A district to which the Commission has delegated its authority to allocate water
during shortages shall have all powers under this subchapter and shall be governed
by the procedures set out in this subchapter. The Commission shall provide technical
assistance and shall establish guidelines which shall he followed by districts 1o which
the Commission has delegated powers,

(c) The Commission shall have all the necessary power to effectuate this delegation
including, but not limited to the power lo determine dispules between, approve or
disappraove regulations of, and hear appeals from, decisions of districts to which the
Commission has delegated powers. The Commission may reserve any or all powers
in itself and may withdraw its delegation of power at any time.

History. Acks 989, No, 496, § 6.

15-22-222. Minimum streamfows.

(a) The Commission shall establish and enforce minimum streamflows for the protection

of instream waler needs.

(b)(1) Prior to the establishment of minimum streamflows, the Commission shall notify
by certified mail, return receipl requested, the Arkansas State Game and Fish
Commission, the Arkansas Pollution Control and Ecology Commission, and any
other interested State boards and Commissions.

(2} Within thirty (30) days of receipt of notice, the Arkansas State Game and Fish
Commission and the Arkansas Pollution Control and Ecology Commission shall
file written comments with the Commission



Appendix C

(c) In estimating minimum streamflows, the Commission shall follow the procedure for
rulemaking, including publishing notice and the conduct of a public hearing.

(d) Nothing in this section shall be construed to override any other duties or powers of
the Commission.

History. Acts 1949, Mo, 469, § 5.
Subchapter 3 - Determination of Water Use Requirements

15-22-301. Duties of Commission.

The Soil and Water Conservation Commission shall:

(1) loventory the surface walter resources and underground water resources within this
State;

(2) Determine the surface water requirements for fish and wildlife;

(3) Determine the surface water requirements for navigation;

(4) Establish minimum streamflows;

(5) Determine the water needs of public water supplies;

(6) Determine the water needs for industry;

(7) Determine the water needs for agriculture, taking into account the decreasing ground
water tables and the resulting future needs for surface water to augment ground
witer supplies;

(8) Determine the water needs of all other users;

(9) Propose a definition of critical water areas and delineate areas which are now critical
or which will be critical within the next thirty (30) years;

(10) Define the term “excess surface water” and determine the quantity of the excess
surface water within the State and where it is located;

(11) Define the term "safe yield” of a stream, river or river basin, and a ground water
aquifer;

(12) Report periodically to the Joint Interim Committee on Agriculture and Economic
development;

(13) Declare and delineate surplus or excess surface water areas within the State based
on a determination that surface water in a defined geographic area is in excess of
the amount required for the foreseeable economic development needs of the defined
geographic area;

(14) Develop guidelines for evaluation of any proposed interbasin transfers in order that
the areas of origin would be protected from serious adverse effects during periods
of low strearnflow; and

(15) Develop guidelines for determining the amount of compensation, if any, to interested
parties within the area of arigin who incur damages as a result of a proposed transfer,
including claims of individual water-rights holders, adverse effects upon the political
subdivisions involved, and adverse environmental effects.

History, Acts 1985, Mo, 1051, § 2
ASA 1947, § 9-128.1.

15-22-302. Withdrawal of underground water- Annual reports.
(a) All persons who withdraw underground water, except from individual houschold
wells used exclusively for domestic use and except from wells having a maximum
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potential flow rate of less than fifty thousand (50,000) gallons per day, shall report

o their local conservatlion district or the Arkansas Soil and Water Conservation

Commission the following:

(1) If the water is used for agricultural irrigation:

(A) The number and size of wells;

(B) The crops and acreage irrigated; and

(C) The legal description of the lands irrigated, which may be depicted by the
use of appropriate maps;

(2) T the water is used for other than agricultural irrigation:

(A) The number and size of wells;
(B) The name of the water user and the location of the use; and
(C) The use of the water and the quantity used;

(3) Any other reasonable information requested by the Arkansas Soil and Water
Conservation Commission in the performance of its duties under the laws of
the State of Arkansas.

(b) The reports shall be submitted annually no later than March 1, indicating the water
usage for the prior water year. After the initial report, persons whose water use
remains unchanged from the prior water year need only report no change in water
use. A "water year” is a twelve month period beginning October 1 and ending the
next September 30.

(c) (1) Any person who fails to report a withdrawal of underground water as required
by subsection (a) of this section shall be subject to a late registration fee of not
more than five hundred dollars ($500) for each year he fails to register.

(2) At the direction of the Commission, the Attorney General or the Commission’s
counsel shall bring suit on the relation of the State of Arkansas for the collection
of the fee.

(3) All fees received shall go to the Arkansas Water Development Fund.

History. Acts 1985, No, 1051, § 1; AS.A
1947, § 9-129; Acus I9RT, No, 460, § 1:
1969, No. 408, § L

15-22-303. Out-of-State transportation and use of water.

(a) The State of Arkansas has long recognized the importance of the conservation of
the waters within this State and the necessity to maintain adequate water supplies to
meet the State's present and future water requirements. The Stale also recognizes
that under appropriate conditions, out-of-State transportation and use of its waters is
not in conflict with the public welfare of its citizens or the conservation of its waters.

(b) Any person or entity desiring to withdraw water from any water source within this
State and transport it for use outside the State shall so notify the Arkansas Soil and
Water Conservation Commission. The Commission shall research the request and
recommend to the General Assembly at its next regular session whether the transfer
would be in the public interest of the citizens of this State.

(¢) In arriving at its conclusion the Soil and Water Conservation Commission shall
consider, among other things, the following factors:

(1) The supply of water available in the State of Arkansas;
(2) The present and future water demands of water users in this State;
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(3) Whether there are water shortages within the State;

(4) Whether the water that is the subject of the proposed transfer could feasibly be
transported to alleviate water shortages within this State;

(5) The supply and sources of water available to the applicant in the State where
the applicant intends to use the water; and

(6) The demands placed upon the applicant’s supply in the State where the applicant
intends to use the water.

(d} No waler may be stored, withdrawn, or diverted for use outside the State of Arkansas
unless approved by the General Assembly and by imterState compact under the
provisions of § 15- 20-207(1), except that this prohibition does not apply to;

(1) Marketers af bottled water; and

(2} Public water supply systems furnishing water at any time during the 1984
calendar year for municipal or domestic use to municipalities or public water
supply not located within the State of Arkansas.

History. Acts 1985, Mo, 1051, § 4
ASA, 1947, § 9-130

15-22-304. Transfer of excess surface water to nonriparians.

{a) The State Soil and Water Conservation Commission may authorize the transportation
of excess surface water to nonriparians of such surface water for their use.

(b) *“Excess surface water” means twenly-five percent (25%) of that amount of water
available on an average annual basis from any watershed above that amount, as
determined by the Commission, required to satis{y all of the following:

{1) Existing riparian rights as of June 28, 1985;

(2} The water needs of federal water projects existing on June 28, 1985;

(3) The firm yield of all reservoirs in existence on June 28, 1985;

(4) Maintenance of in-stream flows for fish and wildlife, water quality, and aquifer
recharge requirements;

(5) Future water needs of the basin of origin as projected in the State Water Plan
developed pursuant to § 15-20-207 and 15-22-501 et seq.

(c) All applications for transfer of water to nonriparians shall be evaluated by the State
Soil and Water Conservation Commission in terms of the reasonableness of the
proposed nonriparian use, including but not limited to:

(1} The availability at reasonable cost of alternative sources of water for the pro-
posed use;

{2) The environmental impact of the proposed transfer; and

(3) The nature and extent of the impacts of the transfer on other water uses.

(d) The Commission may, as a condition of granting the transfer authority, require the
applicants to contract for the transportation of a specified quantity of water, for a
specific period, at a reasonable price to users within the immediate vicinity of the
proposed route of transportation. The term "reasonable price™ means only the cosl
of transportation of the water, not the water itself.

History, Acts [955, No. 1051, § §;
ASA 1T § 9%13)
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15-22-501. Definitions.

As used in this subchapter, unless the context otherwise requires:

(1) “Commission™ means the Arkansas Soil and Water Conservation Commission;

(2) *“Water development project” means the construction, acquisition, ownership,
replacement, operation, and maintenance of facilities, including land, easements, and
warks of improvement, for the protection, conservation, preservation, development,
utilization, and proper disposal of the State's water resources and related land
resources in order to:

(A) Provide for the people of the State adequate supplies of quality water for munici-
pal, industrial, agricultural, recreational, and domestic purposes; water for
navigation; and access to the Stale’s lakes and streams, and parks and other
recreational sites along their shores;

(B) Reclaim, preserve, and protect the State’s land resources and to adequately
protect the wealth of the State from disastrous floods.

History, Acts 1967, Mo, 217, 8 1:
1973, Mo, 584, § | ASA.
947, § 211317

15-22-502. Construction - Surveys, reports, ete.

{a) Nothing in this subchapter shall be so construed as to impair or restrict the right of
any municipality, drainage district, water district, county, or other political subdivi-
sion or agency of this State lo cooperate with the United States, or any department
or agency thereof, with respect to planning water development projects, nor to impair
or prevent the consummation of any contract between local interests and agencies
of the federal government respecting any existing or planned water development
project as of August 7, 1969, by requiring any other or additional assurances, approv-
als, or contracting parties.

(b) Nothing in this Subchapter shall be construed to repeal, amend, alter, or affect any
of the laws now governing levee or drainage districts or any of the powers, functions,
and duties of the respective boards of any levee or drainage district in this State.
However, each levee or drainage district shall file with the Commission a copy of
any preliminary survey or report for any water development project being undertaken
by such levee or drainage district as provided in § 15-22-503 and may otherwise
cooperate with the Commission under the provisions of this subchapter.

Himnry. Acts 1969, No. 217, § &, 17;
ASA 1947, § 21-1322, 21-1331,

15-22-503. Arkansas Water Plan.

() Under such rules and regulations as it may adopt, the Commission is charged with
the duty of preparing, developing, formulating, and engaging in a comprehensive
program for the orderly development and management of the State’s water and
related land resources, to be referred to as the Arkansas Water Plan.

(b) The Commission shall be governed in its preparation of the plan by a regard for the
public interest of the entire State. It shall direct its efforts to project the water
resources of the State, including boundary waters, against unwarranted encroach-
ments by other States and the United States upon its sovereignty with respect thereto.
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Any attempt to transport or export any of such waler against the best interests of the
State of Arkansas and its inhabitants shall be strongly opposed.

(c) The Arkansas Water Plan shall give due consideration to existing water rights of the
State and its inhabitants and shall take into account modes and procedures for the
equitable adjustment of individual water rights affected by the implementation of
the plan. The Arkansas Water Plan shall be the State policy for the development of
walter and related land resources in this State and shall, from lime to time, be altered,
amended, or repealed to the extent mecessary far the proper administration of the
Slate's water resources.

(d) All State agencies, Commissions, and political subdivisions shall take Arkansas
Water Plan into consideration in all matters pertaining to the discharge of their
respective duties and responsibilities as they may affect the comprehensive Arkansas
Water Plan, but nothing in the Arkansas Water Plan shall be construed as to impair
any water right existing under the laws of this State,

(e} No political subdivision nor agency of the State shall spend any State funds on or
engage in any water development project, excluding any project in which game
protection funds or federal or State outdoor recreation assistance grant funds are to
be spent provided such project will not diminish the benefits of any existing water
development project, until a preliminary survey and report therefor, which sets forth
the purpose of the project, the benefits to be expected, the general nature of the
works of improvement, the necessity, feasibility and the estimated cost thereof, is
filed with the Commission and is approved by the Commission to be in compliance
with the Arkansas Water Plan. Upon approval of the report, no political subdivision
nor agency board or Commission thereofl filing the report, or designated by the
Commission as having responsibility for constructing, operating, managing and
maintaining the improvement, shall be dissolved. merged, abolished, or otherwise
changed during the life of the water development project withoul prior approval of
the Commission.

Himory. Actu 1969, No. 217, § X
1973, Mo 584, 4 2 ASA

I947, & 21-1008; Acls 1989,

Nex, 469, § 3

15-22-504. Publication and availability of plan.

(a) In accordance with § § 15-22-207, 15-22-204. and 15-22-501, the Arkansas Soil and
Water Conservation Commission shall publish a "State Water Plan, ™ which shall
from time to time be revised, updated, and amended as new information, projects,
und developments shall occur.

{b) The State Water Plan shall be made available (o all interested State agencies, depart-
ments, Commissions, and individuals in order to insure that the provisions of this
subchapter are complied with, concerning water resources planning and development.

History, Acts 1975, No. 555, § &
ASAL 1T, § 21-1332

15-22-505. Power and duties of Commission generally,
In addition to such other powers, authorities, and duties as are provided 1o it by law, the
Arkansas Soil and Water Conservation Commission shall have all the powers necessary
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or convenient 10 carry out and eftectuate the purposes and provisions of this subchapter
including, but not limited to, the following powers and duties:

(8))

(2)

(3)

00

(3)

(6)

(M

6

(9

To be responsible for the proper distribution and allocation of water stored in the
ownership of the State as developed by the Commission under the provisions of this
subchapter;

To approve a reasonable method of delivery and measurement of water sold from
starage;

To furnish to each regular session of the General Assembly a report containing a
complete accounting of all sums received and expended on water development
projects included in Arkansas Water Plan, including economic justification, based
upon need, estimated costs, and feasibility of any such project to be financed in
whole or in part, with State funds, and an outline of benefits accruing to the eState
as a whole:

To sell, assign, or lease water or waler storage capacity al costs designed to return
the investment (o the State and to sufficiently discharge as they mature all obligations
pertaining to the principle of and interest on any water development bonds issued
by the Commission;

To make and execute contracts for financial assistance to political subdivisions of
the State of Arkansas who are engaged as local sponsors of any water development
project which is an integral part of the Arkansas Water Plan. The financial assistance
shall be funded by the Water Development Fund established under § 15-22-507 and
may consist of long-term loans designed to return the investment to the State, or the
financial assistance may consist of the underwriting of local assurances for the
paymeni of water development project costs;

To acquire by lease, purchase, gift, devise, or otherwise, water rights, water storage
capacity, and the facilities of any water development project including lands, rights-
of-way, and easements;

To invest any cash funds of the Arkansas Water Development Fund by converting
the funds into bonds of the United States of America or into certificates of deposit
in banks or savings and loans associations qualifying for the deposit of public funds.
Provided, that if any condition shall arise whereof the investment of federal funds
is restricted by the federal government, such federal funds may not be invested;

To adopt and enforce such rules and regulations as are necessary for the proper and
efficient administration of this subchapter. However, all rules and regulations adopted
by the Commission are subject to judicial review in accordance with the Arkansas
Administrative Procedure Act, § 25-15-201 et seq.;

To institute a civil action in the Chancery Court of Pulaski County or in the chancery
court of the county where the water development project is located to restrain any
political subdivision or agency of the State from spending any State funds from any
source on or engaging in any water development project which has been approved
as in compliance with the Arkansas Water Plan, to compel compliance with the
provisions of this subchapter, and to recover all costs and expenses of the Commis-
sion and any inappropriately spent State funds.

History, Acs 1969, No. 217, § 5;
1973, No. S84, § 4; ASA, 1947, § 21.1321:
Acis 1989, Na. 469, § 4.
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15-22-506. Cooperation with State or federal agencies - Project costs.

(a) The Commission is authorized to engage in any water development project, or any
phrase thereof, in cooperation with any political subdivision or agency of the State
of Arkansas, provided it is included in and made a part of the Arkansas Water Plan.

(&) Whenever any water development project of any federal agency is included in the
Arkansas Water Plan, the Commission shall so advise the appropriate federal agency
and shall obtain from that agency an estimate of the entire amounts of nonfederal
costs involved in the project.

(¢} Whenever it shall make a determination, based upon such estimates and its own
study that the local nonfederal costs of the project may be amortized over the life
of the project, the Commission may give the appropriate federal agency constructing
the project reasonable assurance, in writing, that the demands for the use of the
project will be made within a period of time which will permit the paying out of
the costs within the life of the project.

(1) Nothing in the foregoing sentence shall be construed as to commit the State
government either to pay or guarantee the payment of such costs, and a State-
ment to that effect shall be contained in any such writing.

(2} Subdivision (c)(1} of this section shall not be so construed as to inhibit the right
of the Commission Lo pay any such costs as related to anticipated future demand
or need whenever it shall have been provided with funds for that purpose.

(d) Whenever funds are appropriated for that purpose and to the extent that they are
available, the Commission may use such funds for the following water development
project cosls;

{1) Planning and engineering costs;

(2) Costs of acquisition of-necessary lands, rights-of-way, and easements;

(3) Costs of necessary relocation of roads, highways, bridges, railroads, pipelines,
power transmission lines, and other such properties;

(4) Construction costs;

(5) Project operation, maintenance, and replacement costs; and

(6) Payment of interest on unpaid balance of any of the above itemized costs.

History, Acts 1969, No. 217, § 3; 1973,
Mo, SE4, § 3, AS.A. 1947, § 21-1319,

15-22-507. Arkansas Development Fund.

The Commission is authorized to establish, maintain, and administer the “Arkansas Water

Development Fund™ which shall be used for the payment of any water development

project costs set out in § 15-22-506 and to discharge obligations pertaining to the principle

of and interest on any water development bond issued by the Commission. The fund may

consist of the following:

(1) Cash funds, from whatever source received, on deposit by the Commission in any
onre (1) or more banks qualifying for the deposit of public funds;

(2) Sawings accounts in any one (1) or mare banks qualifying for such deposit of public
funds;

(3) Bonds of the United States of America.

History. Acis 1969, No, 217, § 4;
AS A 14T, § 21-1324,
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